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IN THE 
UNITED STATES COURT OF APPEALS 
"FOR THE DISTRICT OF ‘COLUMBIA CIRCUIT 
No. 75-1945 
THOMAS FORCADE, et al., 
Plaintiffs-Appellees, 


v. 


H. ‘STUART KNIGHT, Director ۱ 
United States Secret Service, et al., 


Defendants-Appellants 


Appeal from the United States 
District Court for the District of Columbia 


aana 


BRIEF FOR DEFENDANTS-APPELLANTS 


X. Whether the issuance or denial “of White House ‘press 
passes presents any justiciable issue. 


“IT. "Whether vthe ‘District Court serred im “concluding :plaintiffs' 


rights under the First Amendment of the United States eons مہ‎ 
were infringed by denial مه‎ -them :on «security “grounds -of a White 
House press pass. Í 

; III. Whether tha District Cout E in concluding plaintiffs' 


due process rights were violated by the procédures presently 


in effect regarding presidential security in the White House.. 


This matter has not previously been before the Court. No 


” 


related case is presently pending or may be presented to this 


Court to the knowledge of the undersigned counsel. 


A man 


REFERENCES TO PARTIES AND RULINGS 

This is an appeal from a decision of the United States 
District Court for the District of Columbia, Chief Judge William 
B. Jones, rendered by Memorandum and Order dated July 7, 1976, 
in which plaintiffs ' motion for summary judgment was granted, 
defendants' motion to dismiss or in the alternative for summary 
judgment was denied, and the defendants were ordered to take 
certain action to modify their procedures for — € White 
House press passes in conformity with the District Court's 
Memorandum.  (Appellant's Appendix, p.35). 

Parties to the litigation whose identities are not revealed 
by the caption on appeal include: 


7 


Defendants: Ronald H. Nessen, Press Secretary to the President 


D S 


William E. Simon, Secretary of the Treasury 


John W. Warner, Assistant to the Director, Secret Service 
Plaintiffs: Robert Sherrill 


STATEMENT 
. This action involves a constitutional challenge to the 
traditional procedures for determining the grant or denial of 
applications for White House press passes. On June 22, 1973, 


plaintiffs, two newsmen, filed their complaint in the United 


xx d» ےا‎ 


/ 
States District Court seeking declaratory and injunctive relief 


ae 


‘against the President's Press Secretary, the Secretary of the 


Treasury, the Director ‘and the Deputy Director, United State 


1/ 


Secret Service. They contended that the refusal to grant 
them White House press credentials violated the First, Fifth, 
and Ninth Amendments to the Constitution as well as Sections 
556-558 .of the Administrative Procedure Act, Title 5, United 
States Code. The factual background of the instant case is 


set forth in detail below. bé 


- . b7C' 
. A. Since 1965, plaintit| has been the 


Washington Correspondent for The Nation. After receiving 
credentials for membership in the Senate and House Periodical 


Press Galleries,| |was denied White House press cre- 
L2/ 


dentials by the Secret Service on May 3, 1966. "The reasons 


1 / The present defendants were the successors in office of the 
officials named in the complaint, substituted pursuant to 
25(d) F.R.Civ.P. 7 
2 / White House press passes are issued to journalists on 
application by their editors to the President's Press Secretary. 
Such journalists must be resident in Metropolitan Washington, 
have a need to report from the White House on a daily basis, 
and must be accredited by the appropriate Congressional Press 
Gallery. After the White House Press Office determines these 
qualifications are met, the application is referred to the 
United States Secret Service for a clearance as to potential 
danger to the physical safety of the President and his family. 
This is essential because the holder of a press pass has 
access to the press rooms, other restricted areas of the White 
House, press briefings and conferences by the President and 


(footnote continued on following page) 


s 
٠ 3. 
- سے‎ 


underlying-‘this ‘denial ‘are fully set forth in the. files of 


the Secret Service produced in the District Court. These 


‘records reveal ‘that on October 6, 1964,[ | physically 


assaulted] | press secretary to thn Florida 
Governor Ferris Bryant. According tol naa 


confronted him in a hallway of the State Capitol, accused him 


Of being a liar and struck| Jon the jaw.[ þes 


charged with assault and battery, entered a plea of nolo con- . 


> 7 


tendere and was fined $200. , 

EE also reported to have assaudited| j 
principal of Forth Worth High School at a public hearing before 
"Che Texas House Migrant Committee. [__Japparently left the 
state while those charges were pending, and accordingly has not 
been. prosecuted for the indicent. .The file also reflects that pes 

۲ 6 

two persons, one of whom was Governor Bryant, stated that; | ias 
was "mentally unbalanced-" ‘This information was incorporated l 


into a memorandum from the Secret Service Agent in Charge to then 


(footnote continued from previous page) 


other senior officials, and when the President is travelling, 
to Air Force One or the accompanying press airplane or other: 
special facilities. Accordingly the holder of a press pass 
is frequently in close personal contact with the President 
and other senior Executive Officials in situations in which 
the security is minimal. 
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60 
press secretary[ | ۱ 


B. In.1971, plaintiff Thomas -Forcade was the national 
‘political affairs correspondent for the Alternate Press Syndicate 
news service. On May 28th of that year, he made written 
application to Presidential .Press Secretary Ziegler for a White 

3/ 
House press pass. Forcade was advised that his application 
‘would not be processed until ‘he had become accredited by the 
Senate and House Periodical Press Galleries. He received 

مد 

Senate and House credentials in October, 1971. On November 14, 
1971, the Secret Service denied Forcade's application "fox 
reasons of security." Although Forcade was not advised of è 
the specific facts underlying the denial, the ‘reasons underlying 
this denial are fully set forth in the files of the Secret 
Service produced in District Court. ^Thesezfiles.;Show that during 
the period from 1969 to 1974, he was known by at least three 
aiccevene anes: . On June رون‎ £969, he: was sarxested under the 
alias of Gary Kenneth Goodson for possession ‘of Lysergic Acid 


Diethylamide (LSD) in Phoenix, Arizona. ‘The ‘charge was subse- 


quently dismissed on November ‘10, 1969, for insufficient evidence. 


3 / See note 2, Supra. 


4 / As the District Court noted (Slip Op. at 3), it is unclear 
from the present record whether defendants were ever advised 

of Forcade's receipt of these credentials; however, under cus- 
tomary procedures (see note 2, supra), the White House Press 
Office. would not send the application to the Secret Service for 


a security determination until all other qualifications are met. 
a se 5؛‎ uu 
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Three days later, he was arrested for burglary and desecration 

of the American flag, while attending an underground press 
convention in San Diego, California. These charges were sub- 
sequently dismissed. On May 30, 1970, Forcade struck Commissioner 
Larsen in the face with a pie during a hearing before the United 
States Commission on Obscenity and Pornography. No charges 
resulted from this incident. 

Much of the material in Secret Service and FBI files ies 
to Forcade's participation in the Youth International Party 
(Yippies), the Zeitgeist International Party (Zippies), the 
Students for a Democratic Society (SDS) and the May Day Committee. 
The District Court, in summarizing these activities, noted 
(Slip Op. at 6-7): 


“It appears from the record that Forcade was an 
` active member and leader within the Yippie move- 
ment until May 26, 1972 when he was expelled 
by a committee of the membership. Until that time, | 
the records state that hé had advocated the use . 
of violence at the Democratic National Convention » 
in Miami, in 1972, and that he had stated on more 
than one occasion that the United States Capitol 
Building is "wide open for another bombing" 
similar to the celebrated restroom bombing that 
had earlier occurred. At the time of his expulsion 
from the Yippies, it was reported by an informant 
that he acted like "a wild man" and allegedly "carved 
up" a wall with scissors during the May 26 meeting. 
On May 30, 1972, Forcade and his followers attempted 
to physically penetrate the Yippie office in Miami, 
but were repulsed by a "wedge" formed by Abbe Hoffman 
and his followers. The FBI reports also list several 
other instances during: this summer period arising 


"E ae 


/ 


out of the Yippie/Zippie split which can only be 
characterized ‘as pranks 


The records further disclose that in August 23, 1972, 
Forcade was again arrested. On this occasion he ا ا‎ 
by police while driving a van; a search of the van revealed a 
five gallon can of gasoline together with what appeared to be 
detonation devices. .He was thereafter indicted for possession 
of a destructive device in violation of the National Firearms 
Act (26 U.S.C: 5861(c); 5871). Following a two-day trial, the 
indictment was dismissed for insufficient evidence. On October 12, 
1972, he was arrested in New York City for criminal trespass 
&nd'harrüssment under the lias of Dennis Stuckey.’ "The ‘record 
does not indicate the result of those charges. Thirteen days 
later, Forcade was و 0 و"‎ changes Were 
dismissed for failure of the complaining “ene to respond 
to a subpoena. Finally, “the -FBI.records disclose in a profile 
dated January 24, 1972, it was „stated that ". . .the subject 
° [Forcade] has allegedly ‘stated that he intends to place a gun 
within a camera and gain access “to the White House with “the 
intention of shooting the President." (Slip Op. at 7). 

C. In January 1972, plaintiffs’ :counsel wrote press 
secretary Ziegler, requesting the reason for the denials. , In 
i deter dated February 11, 1972, John W. Warner, Assistant 


'to the Director of the Secret Service responded that the 


/ 


passes had been denied "for reasons oF تیم تا‎ (Slip Op. 
at 3). A -subsequent مس‎ kic Büdiné T. Rossides, Assistant 
Secretary of thé Treasury, dated June 26, 1972, informed 
plaintiffs' counsel of incidents which were considered in deny- 
“ing the passes. It states: l 
Fo[ ^ information, he has been 

arrested and fined for physical assault in the 

State of Florida. For Mr. Forcades information, 

please refer him to the New York Times, May 14, 

1970, p. 8 [this article reports Forcade's pie 

throwing, incident discussed, „supra, p.6] 
Thereafter, plaintiffs wrote Assistant Secretary Rossides in an 
effort to overturn their denials. In a letter datea October 2, 
1972, -Rossides declined to reverse the prior decisions reiterat- 
ing that the press pass applications were denied "for reasons 
relating to the security of theZPresident and the.members of 
his immediate family." Id. at.4. 

D. On June „22, 1973, ;plaintiffs filed their complaint, 
Challenging the refusal of defendants to allow them access fo 
White House press briefings and conferences. Specifically, * 
they argued that their First Amendment right to gather infor- 
mation was abridged by the denial of press passes without 
‘standards or compelling justification. "They also surged that 


procedural due process was violated by the failure of the . . > 


Secret, Service to provide a statement :of reasons for the denial, 


ج ` - 
8 > 


/ 


to allow 7 an opportunity “to be heard or to apply formal 
i M 3 

guidelines :for denying the ‘application. Defendants moved to 
dismiss, contending that the First Amendment does not give ۱ 
plaintiffs a right of entry into the White House and that the 
procedures utilized in this "00 violate due process. 
In the alternative, the Government moved for summary judgment: 
on the basis of the investigative files submitted to the court. 
Plaintiffs also filed a motion for summary judgment. i 

On July 7, 1976, the District Court ‘granted plaintiffs' 


motion for summary judgment. In a memorandum opinion, the 


Court held that the denial of press passes implicates First 


mun‏ و 
^ 


Amendment rights by restricting newsgathering acitvities. 
“Relying on Quaker Actioh Group v. Hickel, 421 F.2d 1111: 

(D.C. cs 1969) and its progeny, "the Court found that plaintiffs 
could not be denied access 'meguired :for their newsgathering 
activities -except «on the ‘basis ‘of ‘formal guidelines. Accord, 
ingly, the Court required "standards narrowly and specifically 
drawn. . ." (Slip Op. at I6). “The -record ¡contained :a memorandum 
" gi Special Agent Û |entitzea "Criteria for Denial of Entry - 
White House" defining srta le or denying entry but 


emphasizing that the decision is. based ‘on the judgment ‘of the 


H 
سم‎ A سای‎ 


5 / 
responsible Secret Service White House Security officer. 


. The Court indicated: that these guidelines might well be too 
broad and vague to pass constitutional muster, but even if 


they could, there is no indication these were applied agency 


wide. Ibid.” While the court felt that under Quaker Action, 
Supra, it was required to undertake de novo review of the 
propriety of the denial of the press passes, it found that it 
was just as necessary for: the Secret Service (1) to "articulate 


in as precise terms as possible the standards for issuance 


5 / The "Wong memorandum" indicates that the following criteria 
are among those which should be considered for barring entry 
to the White House: 


criminal, infamous, dishonest, immoral, notoriously 
‘disgraceful conduct, habitual use of intoxicants 

, to excess, drug addiction, sexual perversion, mental 
instability, propensity for violence as shown by 
‘previous conduct. Commission of any act of sabotage, 
espionage, treason, sedition, or attempts; preparation 
or conspiring with,'.or aiding and abetting, another 
to commit or attempt to commit .any «act ‘of :sabotage,. 
espionage, treason, or sedition. : 


Establishing or continuing a sympathetic 
association with a saboteur, spy, traitor,. 
seditionist, anarchist or revolutionist. 


Advocacy of use of force or violence to overthrow 

` the Government of the United States, or of the 
alteration of the form of government of the U.S. 
by unconstitutional means. 


Intentional, unauthorized disclosure to any person 
of security infoxmation, or of other information 
disclosure of which is prohibited by law, or willful 
violation or disregard of security regulations. 


"opa 


and denial.of White House press passes," and (2y issue a 
written decision applying ‘those standards, specifying the 

facts supporting the decision and giving reasons for the denial. 
(Id. at 17). 

The District Court coricluded that plaintiffs had an interest 
in preventing interference with their profession cognizable under 
the Due Process Clause, ‘and that ‘the process :due in these cir- 
cumstances was the opportunity to rebut or explain evidence on 
which a denial is based. ‘If an adequate opportunity to explain 
evidence in a particular case would require the disclosure of 
va confidential informant, either the informant must, be disclosed, 
or the denial could not be based on this information (id. at 22). 

"Phe .Court ‘remanded the ‘case to the Secret Service, requiring 
it, before January 3, 1977 (id. at 23). 

“to devise and publicize narrow.and ‘specific standards’ 
for the issuance .or denial of,press pass application 
[sic] “to: consider plaintiffs! “applications within the 
context of the newly devised standards, and to render 
a written decision specifying the grounds fox denial, 
if that be the decision, after affording plaintiffs 
an adequate opportunity to rebut or explain any 
evidence or grounds upon which the ‘agency bases its 
denial. y 

¿ARGUMENT 

In this case, the threshold inquiry is whether the procedures 


utilized for the protection of the President of the United States 


‘and his ‘official “residence are “open to judicial scrutiny. ‘We 


los 


1 / ۱ f 
respectfully submit ‘that they are not. As we shall discuss 


presented in the instant case render‏ 7ه" 
-these procedures inappropriate for judicial review. First, we‏ 
argue that the protection of the-President--and its attendant‏ 
determinations of the best means to accomplish that end--are‏ 
demonstrably not a judicial function. That function lies solely‏ 
with the «executive branch .of. the federal government. Next, we‏ 
argue that predicting potential danger to the président. involves‏ 
factors not subject to a judicially manageable standard. As the‏ 
Wong memorandum indicates (supra, note 5), there are a number of‏ 
factors which Ney be considered in denying a.particular individual‏ 
access “to "the President, «but the ultimate decision must ¡rest with.‏ 
the agent in charge. It is his instinct and training, not formal‏ 
guidelines upon which often rest ‘the. security of the President. ;‏ 
Even if the plaintiffs' claims are judicially cognizable,‏ 
however, they xire in-any ¿event :not veñititled sto rélief. -The‏ 
reasonable limitations placed on the access to the President”‏ 
do not abridge plaintiffs' First-Amendment rights. ;Corresponding-‏ 
Sines usos Angeiving the Dub Prodss‏ اھ ور ly, -in Hid cast; Se‏ 
Clause of the Fifth Amendment, the initial inquiry Né hE‏ 
گنت ‘plaintiff has been deprived o£ "liberty" tor "property". “Only‏ 


Such a deprivation has taken place is it necessary to ask what 


ee us 


/ 


process is due. As we .argue in part III, plaintiffs are not 
` 3 
‘deprived ‘of’ liberty or property Simply because they are denied 


access to the White House. 


> 
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I. THE GRANT OR DENIAL OF WHITE HOUSE PRESS 
PASSES IS, IN THESE CIRCUMSTANCES, NON-JUSTICIABLE 


Since the adoption of the Constitution, it has been 
recognized that some questions are beyond the power of the Courts 
to decide. "Questions in their nature political, or which are 
by the Constitution or laws, submitted to the executive, can 
never be made in this Court." Marbury v. Madison, 5 U.S. 

(1 Cranch) 137,170 (1802). When officers of the Executive 

Branch "act in cases in which the executive possesses a constitu- 
tional or legal discretion, nothing can be more perfectly clear 
than that their acts are only politically examinable." Id. at 166. 

In Massachussetts v. Mellon, 262 U.S. 447,488 (1923), the 
Court observed: 

The functions of government under our system are 
apportioned. To the legislative department has 
been committed the duty of making laws; to the ex- 
ecutive the duty of interpreting and applying them ' 
in cases properly before the courts. The general 
rule is that neither department may invade the 


province of the other and neither may control, 
direct or restrain the action of the other. 


See also, The Federalist, No. 48 at 332 (J. Cooke Ed .., 1961) 

(Madison) and Statement of the Judges, l4 ERD. 335 (1953). 
Thus, the Judiciary has declined historically to adjudicate 

cases in which there resides a "political" issue - that is an 


issue beyond the authority of the courts to decide. In Baker v. 


Carr, 369 U.S. 186 (1962), the Supreme Court noted that "[t]he 


= La = 


/ 
nonjusticiability of a political question is primarily a function 
of the separation of powers." Ja. at 210. 

After a review of the "political question" cases, the ‘Court 
established what may be taken as a guide for determination of 
whether a "political question" is present: 

Prominent on the surface of any case 
held to involve a political question is 
found a textually demonstrable constitu- 
tional commitment of the issue to a coor- 
dinate political department; or a lack 
of judicially discoverable and manageable 
standards for resolving it; or the impossi- 
bility of deciding without an initial policy 
determination of a kind clearly for non- 
judicial discretion; . . . 

369 U.S. at 217. 

It is our position that each of the above quoted standards 

applies in this case, and that, as a result, the issues tendered 


herein. are non-justiciable. 


A. Presidential Protection Is Demonstrably 
Not .A.Judicial Function 


Article II, Section 1 of the Constitution vests the 
"Executive power" in the 001 Section 3 of Article II 
requires the President to "take dare that the Laws be faithfully 
executed." Thus, the whole of the executive power of the United 
States is confided to the President under the Constitution. | 
Protection of an officer of the United States is clearly a 
function of the Executive Branch. In re Neagle, 135 U.S. 1, 67 
(1890) (protection of a Supreme Court Justice by a United Stands 
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Marshall). By statute Congress has lodged this protective func- 


tion in the Secret Service. 18 U,S.C. 3056. 

It is obvious that neither the Legislative nor the Judicial 
Branch is equipped to perform the duties required of those charged 
with the protection of our Chief Executive. "ino 
: duties assigned to the agents under [18 U.S.C. 3056] require the 

instant exercise of judgment. . ." Galella v. Onassis, 487 F.24 
986, 993 (2d Cir. 1973). 

It should require no more to demonstrate that the measures 
necessary to protect the President are matters peculiarly within 
the discretion of those charged bo dae with the duty of that 
protection. Even those charged with that duty may fail, regard- 
less of Te expertise; and when they fail, the loss to the 
nation is grievous. In the wake of such a tragedy, President 
Johnson appointed a National Commission to investigate the 
‘events of November 22, under the chairmanship of' the late Chief 
Justice Earl ین‎ ۲ 

The Report of that Commission devoted Chapter VII to "The 
Protection of the President." It commenced that chapter :by 
observing (at 425): 

In the 100 years since 1865 four Presidents of 


°` the United States have been assassinated--Abraham 
Lincoln, James A. Garfield, William McKinley, and 


ae‏ ات 


John F. Kennedy. Ducis this same period there 

were three other attacks on the life of a President, 

a President-elect, and a candidate for the Presidency, : 
which narrowly failed: on Theodore Roosevelt while " 
campaigning in October of 1912: on President-elect 
Franklin Delano Roosevelt, when visiting Miami on 
February 15, 1933; and on President Harry S. Truman 

on November 1, 1950, when his temporary residence, 
Blair House, was attacked by Puerto Rican National- 
ists. One out of every five Presidents since 1865 

has. been assasSinated; there have been attempts on 

the lives of one out of every three.6 / 


> 


It thereafter stated with respect to intelligence functions relating 
to Presidential protection: "A basic tement of Presidential 
“protection is the identification and elimination ‘of possible 
sources of danger to the President before thé danger jocis actual" 
(id.. at 429; emphasis added); but was critical of the: then protective 
program of the Secret Service because it. appeared. "to relate 
principally to overt threats to harm the President or other specific 
manifestation of hostility." (JA. at 431). "The Commission has 
the impression that -too much emphasis is placed...on the inves- 
tigation of specific thxeatis by individuals ard not enough on 
dangers from pense هی‎ (Id. at. 458). B 
‘Thereafter the Commission expressed ‘the need. for "broader «and 
more selective criteria" (id. .at 46r) and observed that the tenta- / 
tive criteria then under development by the Secret Service, "while 
a step in the right direction stat sened to be] unduly 
restrictive in continuing to require some manifestation of 
_6/ This recitation, of course, predates the assassination of 
Presidential Candidate Robert F. Kennedy, and the attempted 


assassinations of Govarnor Wallace and President Ford. 
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animus against a Government official." (Id. at 462). * On this 


point the Commission concluded: It is apparent that a good deal 
of further consideration and experimentation will be required 


before adequate criteria can be framed." (Id. at 463). 


x 


_7/ In this regard, the Commission observed with respect to the 
threat posed by Lee Harvey Oswald that: 


As reflected in this testimony, the officials of 
the FBI believed that there was no data in its files 
which gave warning that Oswald was a source of danger 
to President Kennedy. While he had expressed 1 
hostility at times toward the State Department, the 
Marine Corps, and the FBI as agents of the Govern- 
ment, so far as the FBI knew he had not shown any. 
potential for violence. Prior to November 22, 1963, 
no law enforcement agency had any information to 
connect Oswald with the attempted shooting of 
General Walker. It was against this background and 
consistent with the criteria followed by the FBI 
prior to November 22 that agents of the FBI in Dallas 
did not.consider Oswald's presence in the Texas School 
Book Depository Building overlooking the motorcade 
route as a source of danger to the President and 
did not inform the Secret Service of his employment 
in the Depository Building. 


The Commission believes, however, that the FBI 
took an unduly restrictive view of its .responsibili- 
ties in preventive intelligence work, prior’ to the 
assassination. The Commission appreciates the large 
volume of cases handled by the FBI (636,371  investi- 
gative matters during fiscal year 1963). There were 

. no Secret Service criteria which specifically required 
the referral of Oswald's case to the Secret Service; 
nor was there any requirement to report the names of 
defectors. However, there was much material in the 
hands of the FBI about Oswald: the knowledge of his 
defection, his arrogance and hostility to the United 
States, his pro-Castro tendencies, his lies when 
interrogated by the FBI, his trip to Mexico where he 
was in contact with Soviet authorities, his presence 
in the School Book Depository job and its location 


(footnote continued on following page) 
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The Secret Service, of course, does operate under a rational 


and identifiable standard for denial of press accreditation. The 

standard is the exclusion of all ان‎ deemed to constitute a 

potential threat to the personal security of the President. There 

are, however, no published guidance criteria for the application 

of this standard in a particular case. This is because each case 

is individually assessed and each determination is based upon the 

protective experience and expertise of responsible Secret Service 

officials. Compare Adams v. Laird, 420 F.2d 230 (D.C. Cir. 1969), 

cert denied, 397 U.S. 1039 (1970). This is understandable when 

it is remembered ise a White House Press Pass operates as a 

pass to the White House generally. Holders of press passes operate 

under an "honor system." They are not always personally accompa- y 
8 


nied by the Secret Service while inside the White House grounds. 


Thus, the holder of a press pass is in an especially trusted ` 


(footnote continued from previous page) 


along the route of the motorcade. All this does seem 
to mount to enough to have induced an alert agency, 
such as the FBI, possessed of this information to list 
Oswald as a potential threat to the safety of the 


President. This conclusion may be tinged with hind- 
Sight, but it stated primarily to direct the thought 
of those responsible for the future safety of our 
Presidents to the need for a more imaginative and 


less narrow interpretation of their responsibilities. 
Id. at 443. (Emphasis supplied.) 


8/ Affidavit off para 5, Appendix „p. 8-9 
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‘position insofar as the physical safety of the President is 
concerned. Obviously, the Secret Service cannot take thé risk 
of granting ‘such a pass ‘to an individual of questionable back- 
ground. Here the Congress has entrusted the matter of the 
President's safety to the complete discretion of the Secret 
Service. In the exercise of that discretion the Secret Service 
makes the most responsible “judgment possible" on the information 
available to it. 

Congress has never attempted “to provide guidance criteria, 
perhaps recognizing, as did the President's Commission, that 
"The protection of ts President of the United States jis an 
at 426) and that ". . .no set of meaningful «criteria will yield 
the names of all (persons who might potentially harm ¡the 
President]" (id. at 463). When in 1971, Congress enacted 
Legislation to govern ingress “and ‘egress to buildings arid - 
grounds ech "26 the ‘temporary residences of the beets 
dent and the temporary offices ‘of the President .and his ‘staff, 
.18 U.S.C. $1752, it did not attempt to provide any ‘criteria ‘as 
to who should be scorned SE IES and هی‎ aE 1970 
U.S. Code Cong. & Admin. News ‘5849, leaving “the matter entirely 
to the discretion of the Secretary of the Treasury, who was 


authorized 


(1) to designate by regulations the buildings and 
‘grounds which constitute the temporary residences 
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of the President and the temporary offices of the 
President and his staff, and (2) to 
prescribe regulations governing ingress and 
egress to such buildings and grounds and to 
posted, cordoned off, or otherwise restricted 
areas where the President is or will be 

- temporarily visiting. 


18 U.S.C. 1752(d)(1) and (2). 

Under the 1971 Act the Secretary of the Treasury promulgated 
Regulations designating the temporary residences of the president 
and the temporary offices of the President and his staff and 
prescribing rules governing ingress or egress. 3l C.F.R Part 408, 
Section 408.3 of which provides: 

$408.3 Rules governing ingress or egress. 


(a) Fox the pürposes of section 1752 of Title 
18, United States Code, ingress or egress. to or 
from the building or grounds designated in §408.2 
and any posted, cordoned off, or otherwise restricted 
areas of a building or grounds where the President 
is or will be temporarily visiting is authorized only 
for the following persons: 

(1) Invitees: Persons invited by or' having 
appointments with the President, the President's 
family, or members of the President's staff, > 

(2) Members of the President's staff, ۱ 

(3) Military and Communications Personnel 
assigned to the Office of the President. 

(4) Federal, State and local law enforce- 
ment personnel engaged in the performance of 
their official duties and other persons, whose 
presence is necessary to provide services or 
protection for the premises or persons therein. 


(b) Authorized persons must possess and display 
identification documents issued by or satisfactory to 
the U.S. Secret Service. 


(c) Unauthorized entry is prohibited. 
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As a matter of practical necessity the United States 
Secret Service has announcéd no formal guidance criteria for “the 
denial of ingress or egress to the White House, including the ' 
denial of press accreditation, on grounds that an individual con- 
stitutes a potential threat to the physical safety of the Presi- 
dent. The matter is not subject to.a formalistic determination and 
must be made on the basis of the special expertise gained by the 
Secret Service since 1902 in the exercise of its "responsibility 
for the physical protection of the President and also for the 
preventive investigation .of potential ces against the President." 
(1964 Report, Supra, at 457). 

The determination of the Congress that ‘the Secret Service 
should have broad ےون‎ to control ingress and egress to 
«Presidential residences is further :sppport for our view that ;such 
protection is demonstrably ‘a matter for the Executive Branch 
salone, «and that ‘where, ‘as hexe, «there is ‘no denial of constitutional 
"+00 judiciary should not. interfere with the exercise of 
that Branch's discretion. 

Recently, in a case strikingly similar to ‘this, ‘this Court 

` found that the denial of accreditation to the Congressional 

d EE the Sec TIS ane discretion it seems ibo us it must 
include a discretion to prevent trouble when he reasonably foresees 
‘trouble. Without a preventive discretion he has no discretion of 
any realistic content." Worthy v. Herter, 270 F.2d 905, 912 


(D.C. Cir. 1959). 


DO. dur 
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periodical. press galleries was nonjusticiable as the matter fell 


under the sole authority of Congress under the Speech and Debate 


7 


Clause. Consumers Union ‘of the United States, Inc. v. Periodical 
Correspondents' Association, 515 P.2d 1341 (D.C. Cir. 1975), 
cert. denied, 423 U.S. 1051 (1976). 

The decision of that ‘case, we believe, controls this. Access 
to the press galleries of Congress is within the sole "8 
of the Congress, even where the denial of access is based on the 
content or point of view of the publication. Consumers Union, 
supra. It is hard to see how access ‘to the White House, symbolized 
by a White House press pes čan then be held not to be within 
the discretion of the Executive, the residence of whose Chief 


the White House is. 


B. ‘Predicting Potential Danger to the President 
involves No Judicially Manageable Criteria 


= 


One of ‘the criteria by which مھ"‎ 90 
and, therefore, nonjusticiable, question is recognized is 
"a lack of judicially ‘discoverable ¿and manageable standards 
for resolving it." Baker v. Carr, supra, 369 U:S. at 217. 
"The present case presents just such a problem. 
What is at issue here is the. criteria by which the ¡Secret 


Service exercises its discretion in performing its protective 


us cus 


function. This involves a delicate weighing of many factors 
in order to arrive at a prediction, necessarily inexact, of the 
future behavior of a person under conditions which are unique. 

It is difficult to determine, in the first place, what persons 
who may be dangerous to the President have in common--what, if 

10/ 
anything marks them out from the general populace. In gathering 
the information on the persons who are to be in regular, frequent 
and unsupervised contact with the President, then, it is necessary 
to be as thorough as possible. Some small factor, when weighed 
in light of all the information available may be enough to tip 
the balance one way or the other. See, generally, Report of the 
National Commission, supra, p.18 n. 7. 

The procedures and practices of the courts are not appropriate 
for this work. As the Supreme Court noted in a similar connection: 
10/ The Secret Service, in Congressional testimony, reported 
that it had commissioned 16 studies, up to September, 1975, 
Seeking to refine the criteria by which to make the judgment” 
of dangerousness, to try to develop a "profile" of a prospective 
assassin. No such profile has been developed as a result of this 
effort. See, Review of Secret Service Protective Measures, 
Hearings before a Subcommittee of the Committee on Appropriations 
United States Senate, 94th Congress First Session. Hearings 
"Of September 30, 1975, pp. 11-18. Given the effort expended. 


and the "frustrating" results achieved, it is not at all clear’ 
that such a profile can be developed. 
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The President, both as Commander-in-Chief 

and as the Nation's organ for foreign affairs, 
has available intelligence serfive whose reports 
are not and ought not to be published to the world. 
It would be intolerable that courts without the rele- 
vant information, should review and-perhaps nullify 
actions of the Executive taken on information 
properly held secret. Nor can courts sit in camera 
in order to be taken into executive confidences. 

C & S. Airlines v. Waterman Corp., 333 U.S. 103, 111 (1948). 

This is no less true in the field of protective security 
than in foreign affairs, particularly where the government's 
effort is to prevent danger to the President from arising 
by not permitting an opportunity for it to happen. 

As we have said, the nature of the judgment to be made in: 
cases of this type is predictive. “It involves not only the’ 
history and character of the individual applicant but a judgment 
as to how that person may react to the unique atmosphere of the 
White House, a place like no other in the world. 

Further, implicit in any grant or denial is ‘an essentially 
subjective judgment of how much danger is too much-- where does 
the possibility of harm to the President become too great to 
risk. This is, and must be, a matter of professional judgment 
made by those who have the training and experience in protection 
of the President, as well as the day to day responsibility for 


his security. 


Courts are simply not equipped for this task. Judges, and" 
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juries, typically have neither the training nor the experience 
in these matters necessary for an informed judgment; nor do 
these judgments always lend themselves to precise articulation. 
Further, court proceedings are, and of right ought to be public. 
Disclosure of the measures used to protect the President risks 
making it that much easier for those so disposed to circumvent 
them. 

Then, there is the inevitable question of evidence, and 
the related question of burden of proof. Are courts to determine 
who may be a danger? If so, how? Is hearsay "0+001 which 
may be reliable, to be admitted? How does the government articu- 
late the crucial judgment of how much danger is too much, and 
by what ascertainable standard does a court review it? Finally, 
is "reasonable cause" to fear danger enough, or too much? Or 
is "preponderance of 'the evidence" *the proper standard? Perhaps, 
since the acts vien may be engaged in are criminal, the courts 
will require proof beyond a reasonable doubt. 
3 These are questions which “courts need not, ‘and should not 
face. They serve to illustrate, however, the lack of "standards" 
by which to guide a court toa proper decision in this area, and 
thus to show that exclusion from the White House on security 
grounds is a nonjusticiable question. “Therefore, the District . 


Court erred in not dismissing this action. 
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C. Presidential Protection Requires Policy 
Determinations ‘Of A Kind Clearly For 
Executive Discretion ‘Alone 


A third basis recognized by the. Supreme Court for a deter~ 
mination of the presence of a nonjusticiable political question 
is "the impossibility of deciding without an initial policy 
determination of a kind clearly for non-judicial discretion, . 1 


. ¿e 


Baker v. Carr, supra, 369 U.S. at 217. 
In the present case, the initial policy intra to be 

made is that adverted to above--a resolution .of the question 

of how much exposure to danger is too much. This involves the 
balancing of a number of factors, none of which are appropriate 
for judicial determination. The District Court entered into 
this area, indicating byway ‘of .dicta that. Plaintiff Eorcade 
was shown to be a more-substantial risk than Plaintie£| |] 
Slip. Op. at 16-17. 

| NOS ‘to be, 
considered include the degree of access to the President the 
‘applicant has; ‘the :nature ‘and -extent of the “protective measures. 
, in place; and their probable efficacy in a whole range of 
possible situations. 11ھ‎ of «these matters, and many -more not 
set forth, require the exercise of professional judgment ‘by 
trained, .experienced «agents. „Here, tas in the areas referred 


to in Part B, supra, it is executive judgment that is necessary 
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and appropriate. 

These decisions, as to the etur and extent of security 
precautions necessary for the protection of the President, 
involving as they do variable Standards to meet varying situ- 
ations "require the instant exercise of 0+0 and should be 
protected." Galella v. Onassis, supra, 481 F.2d at 993. 

For the reasons set forth herein it is respectfully 
submitted that the questions presented in this litigation are 
for Executive determination under the Constitution, and therefore 
are not justiciable. 

It is clear that the judiciary lacks jurisdiction to 
eee socia "political" questions--matter committed 
to the other Branches of,government. Bus, mS this suit presents 
Buch questions, the District Court was without giclee 
to hear and determine the matter. Accordingly, the District 
Court's judgment should be reversed and the case dismissed. 


* 


See, Consumers Union of the United States, Inc. v. Periodical 


Correspondents Association, supra, 515 F. 2d at 1351. 


11/ If this Court should conclude that the issue of justiciability 


was not comprehended within the issue of jurisdiction raised below, 
it is nonetheless timely here. Oklahoma v. Civil Service Commission, 
330 U.S. 127, 134 (1947). 
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II. NO' FIRST AMENDMENT RIGHTS WERE VIOLATED BY THE DENIAL ‘OF 
WHITE HOUSE PRESS PASSES TO THE PLAINTIFFS. 


WEIL HOUSE PRESOS FAOD lU AND A A O OOo 

"Phe District Court, in ruling as it did, began with the premise 
that "[a]fter Branzburg [v. Hayes, 408 U.S. 665 (1972)] and Pell 
[v. Procunier, 417 U.S. 817 (1974)], it cannot legitimately be 
argued that newsgathering is unprotected by the First Amendment." 
Slip. Op. at 9-10. 

While we. do not take issue with this broad generalization, we 
submit that in the context of this civil action such a pronouncement 
cannot properly serve as the basic foundation for the legal reason- 
ing which must govern the issuance or denial of White House press 
passes, for such a pronouncement presupposes a First Amendment 
factor where none in fact exists. ۱ 


A. The Press Has No Right Of Access Greater 
Than That Of The General Public : 


In Branzburg, supra, the Supreme Court observed: 


We do not question the significance of free 
speech, press, or assembly to this country's 
welfare. Nor is it suggested that news 
gathering does not qualify for First Amend- 
ment protection; without some protection 

for seeking out news, freedom of the press 
could be eviscerated. But these cases 
involve . . . no prior restraint or 
restriction on what the press may publish 

and no express or implied command that the 
press publish what it prefers to withhold. 

No exaction or tax for the privilege of 
publishing, and no penalty, civil or 
criminal, related to the content of published 
material is at issue here. The use of confi- 
dential sources by the press is not forbidden 
or restricted; reporters remain free to seek 
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news from any source within the law. No 
attempt is made to require the press to 
publish its sources of information or 
indiscriminately to disclose them on request. 


* * * 


It is clear that the First Amendment does 
not invalidate every incidental burdening 
of the press that may result fron the 
enforcement of civil or criminal statutes 
of general applicability. 


408 U.S. at 681-82. 

One "incidental burdening" of the press that the Supreme Court 
has recognized repeatedly is "the prohibition of unauthorized entry 
into the White House", even though the result of the prohibition 
is to reduce the opportunity of the public, or the press, to gather 
information "relevant to [an] opinion of the way the country is 
being الو‎ Zemel v. Rusk, 381 U.S. 1, 16-17 (1965), quoted 
approvingly in Branzburg, supra, 408 U.S. at 684, n. 22, and Pell, 
Supra, 417 U.S. at 834, n. 9. 

As the Court observed in Pell: 


It is one thing to say that a journalist 
is free to seek out sources of information 
not available to members of the general 
public, that he is entitled to some 
constitutional protection of the confiden- 
tiality of such sources, cf. Branzburg v. 
Hayes, supra, and that government cannot 
restrain the publication of news emanating 
from such sources. Cf. New York Times Co. 
v. United States [403 U.S. 713 (1971)]. 

It is quite another thing to suggest that 
the Constitution imposes upon government 
an affirmative duty to make available 

to journalists sources of information not 
available to members of the public generally." 


417 U.S. at 834. 
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In Pell, and its companion case, Saxbe v. Washington Post Co., 
417 U.S. 834 (1974), the Court approved restriction on reporters' 
access to prisons and their inmates, restrictions applicable to 
members of the public generally, as not violative of the First 
Amendment. 

In the present case, we have a similar situation.  Plaintiffs 
were denied access to the White House, demonstrably an area to 
which the public is not freely allowed access, because, in the 
judgment of those charged by law, 18 U.S.C. 3056; 3 U.S.C. 202, 
with the protection of the President and his family, and of the 
White House, they presented a risk of physical harm to the President. 
It cannot be contended that a member of the general public who, 
in the judgment of the Secret Service, threatens the safety of 
the President would have a right to a White House pass. Therefore, 
unless it is shown that some consideration touching on the plaintiffs' 
First Amendment rights (other than the asserted right to gather 
news) was behind the denial, plaintiffs' First Amendment rights 
have not :been violated. 

An analysis of the recent District Court cases involving’ press 
access supports this view. In Consumers Union of the United 
States, Inc. v. Periodical Coxrespondents Association, 365 F. Supp. 
18 (D. D.C. 1973), rev'd as non-justiciable, 515 F. 2d 1341. 

(D.C. Cir. 1975), cert. denied, 423 U.S. 1051 (1976), the District 
Court found that exclusion of the reporters of Consumer Reports 


from the Periodical Press Gallery of Congress violated the First 


- 31 - 


Amendment. The District Court there stated that: 

[t]here should be no glossing over what this 

record discloses. Under a broad generalized 

congressional delegation authority has been 

given certain newsmen to prevent other 

newsmen from having access to news of vital 

consequence to the public. As a result, 

a group of established periodical corre- 

Spondents have undertaken to implement 

arbitrary and unnecessary regulations with 

a view to excluding from news sources 

representatives of publications whose 

ownership or ideas they consider objectionable. 
865 F. Supp. at 26. The District Court later stated ". . . there 
can be no justification for excluding those who advocate the 
Special interests of consumers from the periodical galleries." 
Ibid. Earlier, the District Court observed "[a] free press is 
undermined if the access of cextain reporters to facts relating 
to the public's business is limited merely because they advocate 
a particular viewpoint." "Id. at 25. Thus, it is clear that the 
District Court found the denial of press credentials in Consumers 
Union to be violative of the First Amendment because it was rested 
on.an impermissible basis — the content or nature of the publica- 
tion whose representative .sought accreditation. 

In Lewis v. Baxley, 368 F. Supp. 768 (M.D. Ala. 1973) the 
District Court, relying in part on the District Court's opinion 
in Consumers Union, supra, struck down a financial disclosure 
requirement for press access to the Alabama Legislature because 
of its tendency to "cause members. of the press ‘to limit their 


associational ties in order to avoid disclosuxe. 368 F. Supp. at 


773 (emphasis supplied.). In Borrecca v. Fasi, 369 F. Supp 906 
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(D. Haw. 1974), the Court enjoined the exclusion عم‎ reporter 
from mayoral press conferences where it was shown that the 
exclusion was based on the mayor's objection to the reporter's 
published stories critical of his administration, and the reporter's. 
intention to go on criticizing the mayor. 

In Quad-City Community News Service Inc. v. Jebens, 334 
F. Supp. 8 (S.D. Iowa 1971), the Court enjoined the withholding 
from one newspaper access to information generally available to 
other news media. The Court there found that the Police Department, 
by use of unspecified criteria was "funneling information to the 
public through only certain representatives [of the press] who 
are considered more responsible because they 'co-operate! in 
presenting what the Department believes to be appropriate." 334 
F. Supp. at 14. In Quad-City, further what was at issue was not 
the denial of pxess accreditation to a reporter, وا کات‎ Worse Bue 
rather denial of recognition of a newspaper and of accreditation 
to all of its reporters. Id. at 13. 

In constrast to Quad City stands Watson v. Cronin, 384 
F. Supp. 652 (D. Colo. 1974). In that case plaintiff, an editor 
of a monthly publication, was denied press credentials which 
would have allowed the holder access ‘to the floor of the Colorado 
Legislature, to some police files; to pass police lines in 
natural disasters and like events, and to special automobile 
license tags and parking privileges. The denial was based on 


Mr. Watson's prior police record. The District Court denied 
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` relief finding that "the Plaintiff has failed to demonstrate 
that he has been denied any constitutional rights by virtue of 
the denial to him of a press card." 384 F. Supp. at 661. 

As those cases show, denial of a press pass per se does not 
violate any First Amendment right. 

B. No Issue of Discrimination Because Of 

Protected Speech Is Present. 

Nor can the plaintiffs or The Nation or the Alternate Press. 
Syndicate, even were they parties to this action, show a denial 
of their asserted right to gather the news. As the uncontested 
affidavit of Thomas J. Kelley establishes, the only basis upon 
which a White House press pass is denied by the Secret Service is 
that the applicant pose a threat or potential threat to the 
President's physical safety. Kelley Aff., para. 6, Appendix, 

p. 9. Indeed, the Secret Service does not even, pass upon 
applications until the White House Press Office has satisfied 
itself on the joxnalistic bona fides of the applicant. No 
Showing has been made that the Secret Service harbors, any 
objection to plaintiffs other than that occasioned by the danger 


they may pose to the President, and it has not been shovn that 


either publication would have any difficulty securing accreditation 


. of any other representative than the respective plaintiffs. 


While Plaintiff| [makes much of his appearance on 
the so called "enemies list", a point which the District Court 


also chose to highlight, Slip. Op. at 2, the significance of this 
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ks unclear. [| application for a press .pass to the 


White House was first denied on May 3, 1966, Slip. Op. ot 3, many 
years before the appearance of an "enemies list." ^ Accordingly, 
it is clear tad Jdemial was not in any way related 
to or affected by that list. | ۱ 

Plaintiff Forcade does not appear on any such list, and 
nothing in the record ox the Court's opinion discloses that he 
was denied a press pass based on his exercise of his First Amendment 
rights. 

Thus, neithex| [por Forcade has shown tht he was 
denied a press pass due to his exercise of his rights under the 
First Amendment, and, therefore, that denial, itself, did not 
. violate the First Amendment as to them. | 

In these circumstances no First Amendment violation is made 
out, and the District Court erxed in finding such a violation. 
IIl. DUE PROCESS OF LAW DOES NOT REQUIRE NOTICE AND ‘A 

, HEARING IN THIS CASE 

¿In .a recent case, the Supreme Court had occasion to review 
and comment on the developing Law of procedural due process. = 
Aftex considering fully the cases, the Court, speaking through 
Mr. Justice Rehnquist, summarized the state of the law in this 
area: 

In each of these cases, as a result of 
the state action complained of, a right or 
‘status previously recognized by state law was 


distinctly altered or extinguished. It was 
this alternation, officially removing the 
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interest from the recognition and protection 
previously afforded by the State, which we 
found sufficient to invoke the procedural 
guarantee contained in the Due Process 
Clause . . . 


. 12/ 
Paul v. Davis, 424 U.S. 693, 711 (1976). 
In Board of Regents v. Roth, 408 U.S. 564, 569 (1972), the 


Court observed: , 
The requirements of due process apply 
۱ only to the deprivation of interests 
encompassed by the Fourteenth Amendment's 
protection of liberty and property. When 
protected interests are implicated, the 
right to some kind of prior hearing is 
paramount. But the range of interest 
protected by procedural due process is 
not infinite. 13/ 


As we have shown, in part II, supra, no deprivation of First 
Amendment rights resulted from the denial of the plaintiffs' 
application for press passes. Thus, their claim of à deprivation 
of due process must rest on an independent ground. Roth, supra, 
and Paul, supra, recognized that due process protections would 
also apply when liberty or property interests were infringed by 


government action. We will show, infra, that no deprivation 


of liberty or property was here involved. 


12/ See also Meachum v. Fano, U.S. , 44 U.S.L.W. 5053, 
(Decided June 25, 1976), where the Court "reject[ed] at the outset 
the notion that any grievous loss visited upon a person by a State 
is sufficient to invoke the procedural protections of the Due 
Process Clause." Id.at 5056 (emphasis in the original). 


13/ For the present purposes, the due process clauses of the Fifth 
and Fourteenth Amendments may be taken as co-extensive. Cf. Bowles 
V. Wilhingham, 321 U.S. 503, 518 (1944), and cases these cited; 
Furman v. Georgia, 408 U.S. 238, 419 (1972) (Powell, J. Dissenting); 
Palmore v. United States, 411 U.S. 389, 410 (1973). 
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A. Plaintiffs Were Not Denied "Liberty" When 
They Were Denied White House Press Passes. 


In the present case, the District Court held that: 


[The right to follow a chosen pro- 
fession free from unreasonable govern- 
mental interference comes within the 
"liberty" concept of the Due Process 
clause. Greene v. McElroy, 360 U.S. 

474, 492 (1959); Shaw v. Hospital 
Authority of Cobb County, 507 F. 2d 

625, 628 (5th Cir. 1975); Gilmour v. 

New York State Racing and Wagering Board, 
405 F. Supp. 458, 459-60 (S.D. N.Y. 1975). 
It is immaterial whether the governmental 
interference amounts to a total pre- 
clusion from a chosen profession or only 
a partial interference with the free 
exercise of that profession. 


Slip. Op. at 19. 

The Supreme Court, on the contrary, has indicated EUM 
that some "interference with the free exercise of [a] profession" 
does not deprive one of "liberty" within the meaning of the Due 
‘Process clause. Roth, supra. In Cafeteria Workers v.. McElroy, 


367 U.S. 886 (1961), the Supreme Court concluded that due proces 


was not denied an employee of a private contractor who was 
'summarily denied entry into the Naval Gun Factory for reasons 
of security. The Court there observed that the interest involved 


in that case 
[n]ost assuredly was not the right to follow. 
a chosen trade or profession. [citing cases] 
[The employee] remained entirely free to 
obtain employment [in her chosen trade] or to 
get any other job either with MCM or with 

any other employer. All that was denied 

her was the opportunity to work at one 
isolated and specific military installation. 


367 U.S. at 895-96. 
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Cafeteria Workers stands: for the principle hat "[i]t 
stretches the concept too far to suggest that a person is deprived 
of 'liberty' when he simply is not rehired in one job but EATE 
as free as before to seek another." Roth,supra, 408 U.S. at 575. 
This is in sharp contrast to the case presented by Greene v. 
McElroy, supra, where the interference by the government with the 
appellant's profession amounted to a total exclusion from pro- 
fessional employment. 

The present case falls within the rule of Cafeteria Workers 
and Roth, recently reaffirmed in Paul v. Davis, supra, that 
governmental action imposing only a, partial restriction on one's 
exercise of his chosen profession is not, for due process purposes, 
ii denial of liberty. Here, plaintiffs were not denied the "right 
to practice their profession." The record is clear, in fact, that: 
plaintiffs subsequent to the denial of their press pass applications 
have continued to practice their profession, ¡and their ability to 
do so has been only marginally affected, if at all. ‘Plaintiffs 
have ‘continued *to report from Washington, and to express their 
views on the conduct of the Government. The conclusion that the 
denial of their press pass applications is "an ‘increasing impediment'" 
“to their work, as found by the District Court, Slip. Op. at 19, 
cannot, in view of the Supreme Court's rulings in Cafeteria Workers, 
Roth and Paul, be held to be a denial of Liberty sufficient to 


trigger the due process protections claimed herein. 
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/ 
Therefore, plaintiffs have not been denied liberty without 


due process of law, and the District Court erred in finding to. 


the contrary. Absent such a denial there is no basis in law 


for the Order entered herein, and it should be vacated. 


B. Nor Have Plaintiffs Been Denied "Property" 
Without Due Process Of Law. ۱ 


It is familiar law that a denial. of "property" might give 
rise to due process protections. See, e.g., Roth, supra, 408 
U.S. at 576-578. However the Court said: 


To have a property interest in a 
benefit, a person clearly must have more 
‘than an abstract need or desire for it. 
He must have more than a unilateral 
expectation of it. He must, instead, 
neve a legitimate claim of entitlement 

OE. ری‎ g 


Property interests, of course, are 
"not created by the constitution. Rather 
they are created, and their dimensions 
are defined by existing rules or 
understanding that stem from an indepen- 
Gant source such as state law — rules or 
understandings that ‘support claims of 
entitlement to those benefits. 


-408 U.S. ھ‎ 577. 


In the present case, plaintiffs have shown no "existing - 


rules or understandings" stemming from a source other than the 


Constitution which would entitle them ‘to .entry into the White 


House. Rather, the White House,is, by existing "understandings" 


a place to which one can gain entry only by invitation; or with 


ai pass. And, under "existing rules or understanding" such passes 


are issued only after the Secret Service has determined that the 


20599 s 


4۰ o. 


applicant poses no threat to the physical safety of the President 


or his family. It is here, of course, that any "property" argument 


must fail, for the denials were made under "existing rules or 


understandings." 
Therefore plaintiffs had no property interest sufficient to 


require that "due process" be afforded before denial of their 


applications. 
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CONCLUSION 


For all the foregoing reasons, we respectfully submit that 
the District Court's Order granting the plaintiffs' motion for 
summary judgment and requiring the defendants to devise and publicize 
"standards" for the issuance of a press pass, and to reconsider their 
applications thereunder; and to render a written decision thereon 


should be reversed; and this matter should be dismissed. 
Respectfully submitted, ` 


RICHARD L. THORNBURGH 
Assistant Attorney General 


-torneys, Department of Justice. 
Washington, D. C. 20530 


Attorneys for Defendants-Appellants 
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Tu „ and others authorized protection by the Secret Service. The Office of Protective. . 


IN THE UNITED STATES DISTRICT COURT 


FOR THE"DISTRICI"OF COLUMBIA - 
THOMAS FORCADE ) ہو‎ ۱ | bé 
Plafatiffs, y wem A . 
v. ; Civil Action No. 1258-73 
` ,ل5‎ STUART KNIGHT, et al., 3 : 
Defendants * i . 
) ` i ^ 
AFFIDAVIT OF THOMAS J. KELLEY . Ms 7 
E “THOMAS J. KELLEY -being duly sworn deposes 0-7 ۱ ` i 
, 1. Tam employed by the United States Secret Service and presently serve in the 
E position of Assistant Director, Office of Protective Intelligence, and have held 
X said position for 7 (seven) years. a i ۱ 
2. The Office of "protective “intelligence is charged with the duty of planning, د2‎ 
€ directing and coordinating intelligence gathering activities of information ۲ DE 
wn *. affecting. the security of the President and'his family, the Vice. President, ... i A p 


Intelligence was established as a result of a recommendation of the Wartea 
„ Commission for the purpose of widening the perspective of the United States 
Secxet Service in 'coliecting, evaluating, storing and disseminating. information 


0 a . 


‘that may affect the security of the. protectees of “the: Secret Service. 


: bé 
3. On May 3, 1966] hoplication for dccess to the White House is 


. «complex to attend White House press .briefings..was denied for reasons of ? z 


« esecurity; and his xecapplication:wassagain:denied son.orsabout January 19, ۰ 


Ses کر‎ 4; On October 6; 1971, Thomas King Forcade's application for access to the White, 
House complex to attend.White House. press briefings. was: denied for reasons of 

= security.” موا و کے‎ yum بی‎ 7 : V 

‘5. The Secret Service is:charged'*by slaw! with protecting the-person of ‘the 

President of the United States and .the WhiteHouse -grounds and this includes 

2 providing a secure environment. Access to the White House -grounds has- been 
m. by the Secret Service since 1:55 "authorized to;protect the Presi- 


dent. The Secret Service has summarily excluded all persons from the White 


£7 House grounds who may constítute a threat or-potential threat to.the President. 


© 
m 


tes 


^f discipline, ‘and. willingness _tozaeccept: instruction:on the part of the applicant 


.each holder ofa press pass. Holders of ‘a-press pass have.certain privileges n 


Admission to.the White House grounds vía a.press.pass.entails a.certain amount š 


because there is not, and cannot be, constant-supervision and surveillance of , ۳ 
a X ~ 


which bring: then: in.Glose,proximity to the President, not only-in the actual + d : . 
press conferences. where there is*virtual face to .face. confrontation, but in 
traveling with the President. They may on occasion enter the office of the 7 
President, the Cabinet Roon, and, other sensitive E of the Hhite ‘House complex. 


‘Therefore, holders:of the White.House press „passkust be, persons, who present no Ye dn 


" ۰ 


risk or potential risk ts the physical security of the President. , A z 


bi > 


E $ < 
‘6. “The U. S. Secret Service denies access to.the White-House grounds only on 


the basis of threat or potential threat .to.the ‘physical’ safety of the President; ` 


there ís no other purpose for the objection to the granting of a press pass by 1 


.. > 
> 7 ۳ 


the Secret Service other than this protective function. gx + a 
r ¿o > z "E 
7, The collection, assessment and evaluation-of intelligence ‘relative to*the E 


protection of the President is a'cómplex matter, It requires a great deal of : 


It is not suitable to a formalistic : 


^ 
a 


O © —— کت عونت سس‎ naaar دس‎ : f 
— ————————————SPoaPPÓ 


experience dealing with the specific area. 


‘approach. Determining whether or not an ‘individual, ¿based on his background and ^. 


history, may be a potential threat to theiPresident, is a decision -based on 


many variables that can only be made by seasoned investigators familiar with 


ithe subject and his history. The job of ‘predicting future condüct is at best 


+ 


7 * 


,cannot, out of an abundznce of caution, dismiss or ignore any of these type 


" acts in ány individual's past history, when it is considering access to the White 


«House ‘grounds, especially -in-view o£ thesaforementioned ‘access bestowed upon , 2 
holders: of ‘White House/press.passes. 9 et an 
8. [aa Thomas Forcade were, denied access to the fiks of the ۱ ` b6. 
AES 


Title 5,. section 552 of the 


Secret Service under: the Freedom of “Information. Act, 


» 
> LE sme s 
€ 


-— 


' difficult; therefore any individual whose history demonstrates a tendency to . E 
violate the lav, a- tendency towards violence or assault, AS: ‘well as other 2 5 
unpredictable behavior and potential dangerousness, must. be of 009 consider- TET 

‘ation. to ithe ‘Secret ‘Seryicesingits. protectivesfunction. The Secret. Service ave 


"ye 


E 


* 


* 


* 


۰ ۰ » 
5 ہے -3- 


۲ / 
United States ‘Code, on June 26, 1972, in a letter fron the former Assistant 


Secretary of the Treasury Eugene Rossides to Eugene F. DuBose, Jr. of the 


7 


American Civil Liberties Union. In that denial, Mr. Rossides stated that 


had been arrested and' fined for physical. assault ‘in the State of 


* Florida". He also referred Mr. Forcade to the New York Tines, May 14, 1970, 


"page 8, where-mews coverage of a hearing of the Commission on Obscenity .and 


* 


Pornography in Washington, D. C., revealed that Mr. Forcade, during a verbal' 


w: 
-exchange, threw an object at the Chairnan of the Commission, Professor Otto 


> 
۰ * 


Larsen. . . E ©. > o» 


4 


9. The foregoing information related by Mr. Rossides is in the files of the 


* Secret Service. As regards both[ Jana Mr. Forcade there is other 


4 


` 


information equally serious and in part obtained through confidential means, 
which vas also the basis for the denials of access to the White House grounds. 
This information from the protective intelligence and investigative files. of: thé 
United States Secret Service is submitted herevith as a sealed ia camera 
exhibit for the Court's 7 parte consideration, "Also enclosed in this exhibit 
is information fron the intelligence and investigative files: of the Secret . 
'Service regarding one of the plaintiffs, received subsequent tothe ‘denial -for 


access.to the White House grounds. 
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Subscribed and sworn before -me «this LO ما2‎ day of.June, 1974. 7 
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- UNXTED STATES DISTRICT COUPS 
FOR THE DISTRIC? OF COLUMBIA 


H 


THOMAS K. -FORCADE, et al., v) ۱ 
Plaintiffs ` ) E ; 
v. i "n Civil Action No. 7321258 
H. STUART KNIGHT, “et al., ۱ ` 
Defendants E ۱ * s 
z , HEHORANDUM i 


۰ 


. 
t 
: 


Plaintiffs, Thomas Foxcade ana[_ ring 


this action challenging the refusal of defendants: to admit them to 
White House press briefings and conferences. Xin: theix motion fox 
summary judgnent, they و‎ that their First Amendment, right to 


gather information has been abridged by the discriminatory denial 


of press passes without apparent standards or compelling jus ti-. 


fication. They also argue that their Fifth Amendment procedural 
gue process rights have been violated .by the. failure of the Secret 
Semice to inform them of the reasons for their exclusion, to allow 
them an opportunity to be heard, or to apply identifiable 
«standards in denying their applications for press passes.. ‘They ' 
further argue that they are-entitled to a de. novoxdetermination ¡in 
this. Court of the propriety of defendants' action. ‘Plaintiffs 

ask the ‘Court ‘to :declaxe unlawful dofondants* refusal “to. grant 
them press passos ard to ‘enjoin ‘the continuing: refusal to ‘grant 


accreditation to the plaintiffs. 


- 
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Defendants move: to.dismiss; -axguing that the First 


Amendment does not ‘give plaintiffs -a xight of entry into the . ues 


A +‏ 
...سی 5 لیس س-۔ -صکٹ سے سے 
ini‏ # . 


1/ When plaintiffs filed their motion fox summary judgment ou April. 


15, 1974, they requested that the’ Court compel defendants to- 
‘produce certain requested documents Af their motion was donicd. 
Eventually, on January 31, 1975, defendants produced the entire 


file relating to denia 
number of deletions. 
consider ex parte the 


motions. "Plaintiffs objected z 
portions. On May C, 1976, after representations by counsel that 


Ve fendants vould rely solely on the record made avajdable to 
plaintiris, the Court 
prejudice to its ceagsextion 3f plaintiffs 
this date, plaintiffs hive not یی‎ VEC 


Defendants then reques sted the. Court to 


be so advised. 0 


a 

£35 

E 
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1 of plaintiffs" applications, with a “small. 
: 0 portions in determining the ponding 
and moved for access to the Gulated 
denied plaintiffs motion for access vithzut 


their motion fox pccess. 
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, has also written six books, two of which.were listed on the 


"Er 


s 


White House and that sunmary procedures do not violate plaintiffs' 


-Aue process rights. In theyalternative, defendants contend that 


the Court should grant them summary judgment based, upon the 
E 2/ 
protective and investigative files submitted to the Court. 
£ ۰ ` 


IX. PARTIES. 


ta 
E 


Thomas Forcade is a reporter in the Alternate Pxass 


‘Syndicate (APS) which is an international news service that repre- 


۰ 


sents more than 0 subscribing newspapers. According to the complair - 


* he has 26 national political affairs since 1968, and, since 


` 


1971, nas been APS's national affairs -correspondent in Washington- 


He has been a member of the House and Senate Press Galleries since 


October, 1971, holds press credentials issued by the Washington, 


I 
D.C. police department; and was accredited as a national reporter 


at the 1972 Democratic and Republican National Conventions. On 


` January 20, 29027 plaintiff Forcade covered: the President's State . 


7 


of the Union message from the press gallexy of the House of 


" 


m 


Repxesentatives. mea t 


PE 


Since 1965, [ — ]ms been Washington "mI 


correspondent for The Nation. He has been a mémber of the House 


and Senate Periodical Press Galleries since 1966. ] J» 


0 


written more than 66 articles.and numerous signed and unsigned 


„editorials for The Nation and other magazines ‘and newspapers; he 


New-York Times list ‘of ‘best *books of the year. Xt was-also dis- 


closed after this action was filed that] ]was-on-the 


° original White House "enemies list." See Exhibit C to Pls’ Motion 


for Summary Judgment. 
The.original defendants in this ¡action were James J. 

Rowley, Director of the Secret Service, John W. Waxnex, Assistant to 

the Director of the Secret Service, George P. ‘Shultz, Secretary of 


‘the Treasury, and Ronald L. ‘Ziegler, "Press Secretary to the 


aw 


President. Pursuant to Rule 25(d), F.R.C.P., H. Stuart Knight, 
present Director of the Secret Service, William E. Simon,. present 


Secretary of the Treasury, and Ronald H. Nessen, present presidential 
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2/ -See note l, supra. ; ۲ R 


i te 


A 


, " 
کت‎ , ——À maasia E A aae a aae a 
(ene mamen me, one ama س‎ . ences RN ها‎ a et a NA جوا‎ OOO یر ان‎ aaa کہ جج‎ TTA حر سے جح سم جن جم سی دج ما ہحیدم‎ me 


. 
ود راو moe‏ چس میک سر تس moras.‏ 


(——————————————— ام‎ gg 


o v 


- Ch 


0 


oy, 


7 


"m 


E > 
ید‎ impune” مج‎ aara © ۰ -eg o c^ n^n ap ve aran NN 


wrens 
ii مد مد کے زد و ۹ رر تہ یں نمی‎ nend س‎ te 

E x 5 x ۰ ۰ AS 
" 


press secretary, axe automaticeliy substituted for the named 


‘defendants. 2 


d IIZ. FACTS ۲ X eR 


u^ 


On May 28, 1971, plaintiff Forcade made written 


application to defendant Ziegler for a pass to attend White House 


press conferences and briefings. Plaintiff Forcade was informed 


in August 1971 that his application for a White House press pass vou 


not be processed until he had become.a member of the Senate and 
House Periodical Press Galleries. He received the. Senate and 
House credentials in October 1971. Xt is not clear fxom the pleading 


ox the memoranda whether the receipt of these ‘credentials vas .ever 


made known to the defendants. . uu MU. E 


After obtaining credentials for membership in the 


Periodical Press Galleries of the Senate and.House of Representative: 


plaintiff] ]on May 3, 1966, was denied White House pxess 


oxedentials by the Secret Service. He has been told that his denial 


` 
x. e ‫٠ 


is continuing in effect. i ولیک‎ à * 


. Neither plaintiff has ever ‘received more than a 


minimal ‘summary explanation for the denial of theix applications. 


.in.a letter dated January 6, 1972, .counsel for plaintiffs asked 


defendant Ziegler to explain if and why. the plaintiffs had been 


"denied press passes. Exhibit A-to Complaint. Xn a letter dated 7 


February 11, 1972, defendant Warner;:Assistant to the Director of. 
the.:Secret Service,. responded that'pYeintkfé[ ——— [naa.been: 


denied accreditation on May 3, 1966, and that plaintiff Forcade. had 


been denied accreditation on-November 14, 1971. Exhibit B to 


x 


‘Complaint. The only «explanation given was ‘that ‘the passes were 


denicd "for reasons of «security." On June 26, 1972, Eugene T. 
Rossides, Assistant Sécretary of, the Treasury, in a letter to 
plaintiffs' counsel, referred ‘to two incidents that impliedly 


influenced ‘the. decision to denysthe. plaintiffs’ applications 


fox press passes: : 


C Lo he has been arrested‏ مغجوچکسھا 
and fine or physical assault in the State of Florida.‏ 


For Mr. Forcade's information, "please réfer him to the 
‘New York Times, May 14, 1970, p. 8. 


Exhibit F to Complaint. 
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۱ | ۲ : 1 
there were no written E regulations in effect at 


¡is not included in the ensuing discussion, occurs only in the £iles 


After failing to obtain documents explaining the denial : 


of the press pass applications; plaintiffs appealed, in a letter 


v ` 


dated 5 آ6‎ 6660 67 17, 1972, to Assistant Treasury Secretary Rossidos 
to ovexturn the denials. Exhibit H to Complaint. On October 2, 
1972, Rossides refused to reverse the previous decisions and 
reiterated that the pxess pass applications vere denicd "for. 
reasons relating to the security of the President and the EBES 
of his immediate family." Exhibit I to Complaint. 


Defendants agree that plaintiffs met all xequirements . í 


E 


1 
fox the issuance of press accreditation except for a security 
Clearance.  Def's Statement of Material Facts $.2. They also 


| . : 
admit that plaintiffs' applications were summarily denied, that, ۰ s 


the time the requests by plaintiffs for press passes were denied, ۱ 


and that no similar regulations axe in effect now. See Answer, -> E 


14 12, 20. . ee : 5 


XV. .DOCUMENTS PRODUCED I 
. JANUARY 3l, 1975 ہے‎ , 


D 
t و ده رزوی مس سس شی شر معط‎ rr ———————— Án 


The FBI and Secret Service files produced by defendants. 


——— MM: 


(see note 1, supra) do not change the fundamental issues before 

the Court; however, they “do provide substantial -and helpful back- 
ground to a aéterminsbion of the issues. Deleted material, “which l N 
«applicable to plaintiff ۰ - - e 2 


A. Sherrili E 


^ 2 2 


E The decision:to deny] [application for a press be" 


pass.was based upon two incidents, according to.a May 3, 1966 
memorandum addressed to Bill Moyers: (then the -presidential press 
secxetary) from Special Agent’ in Charge Ronald C. Towns. The more "LENA 


serious incident involved an assault,upon[ ^ ]Pzess 


-secretary to Florida Governor Ferris Bryant, on October 6, 1964. Y 


E 


Accoxding to the various reports of the Treasury Department . 


Intelligence Division, جس —— مهد‎ provocation: 


in the hallvay of the Florida State Capitol Building. Evans specu- - 


lated that the reason fox the assault was a response he had written 14 


to an earlier article by| در‎ June 1964, in which Jhaa 


. ^ 


stated that the[ article was substantially incorrect. i 
Accor ing tof accused [Jor calling him a liar 
when he saw him in the hallway, and as the confrontation heated, 


]. ساد(‎ Ton the jav. ] Juas charged with assault 


۰ 


and'battery, he pleaded nolo contendere, and vas .£ined $200. 
The Secxet Service interviewed  |covernor Bryant, the 
Tallahassee Shexiff's Department, but never, by vxitten or oral 


communication, cete Te ascertain his version of the 


offense. 


The second incident occurred in October 1962, -when 


— o e ها‎ 


High School, at E públic hearing before the Texas House Migrant. 


‘Committee. The plaintiff apparently skipped bona on Charges arising 


out of the insident; has never been prosecuted for the incident, but 
vill be if he ever returns to the State of Texas. . The information 
xegarding this assault was “provided by[____ three 0 
articles, and a telegram addressed tol | ftom the editor of a 


Lubbock, Texas newspaper. No other persons were contacted ,or 


Li 


7" interviewed to substantiate the incident, nor was plaintiff 


evex requested to submit an explanation of the incident. 


^ مم ےم 
0 


t 
2. ^ Finally, at least twice in the files, charges S NEN 


vas "nentally unbalanced" were made, once -by Governor Bryant and 
“once in a memorandum from one "eed" to Special Agent in Charge 
‘Wong. Neither charge is substantiated by any'facts, analysis, 

- medical opinion, ‘or explanation. Plaintiff[ vas never 
requested to comment upon the. accusations. 


4 B. Forcade ` 


۰ ۰ ü EN 


Unlike[ ^  ]ease, the xeasons for denial of 


Foxrcade's application are nowhere specifically set forth. ‘It is 
therefore difficult to dctermine which incidents in the rather 
voluminous records applicable to 'Foxcade were used as-a basis sto 
deny the application. ۲ x 
Forcade has been known by at least three different names 
during the period from 1969 to 1974, which the FBI and Secret 
Service files encompass. His first arrest during that period 


was under the name Gary Kenneth Goodson on June 19, 1969 for 


-~ LI 
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possession of LSD in Phoenix, Arizona. That charge was. dismissed 
on November 10, 1969, for insufficient evidence. On November 13, 
1969, Forcade again vas arrested in San Diego for burglary and 

desecration of the American flag while attending a convention of 


underground press persons. Although the date is unclear, the : 


chaxges were shortly thereafter dropped by the San Diego authorities. 


‘There is also an accusation that at the. same convention Forcade 
Pedane. angered. at one of the participants anà hurled a glass of 
water at him. No charges evolved from that incident. 

On May 13, 1970, at a hearing ‘before the United States 


Commission on Obscenity and Pornography, when asked about his 


feelings about an issue, .Foxcade hurled a pie at Commissioner Otto N. 


“Larson. He then read a prepared 1,000 word statement protesting the 


Commission's existence. No charges resulted from the incident. 


` 


During the demonstrations in Washington, D. c. in the Summe) 


of 1971, Forcade publicly stated that he planned to hola .a "massive 

marijuana smoke-in" at the Washington Monument on July 4, 1971. 

No action was taken against Forcade for the statements and it 

does,not appear in the record whether the "sroke-in" ever occurred. 
The majority of the records produced concern | 


Foxcade's relationship with and activities in the Youth Inter- 


national Party (popularly known as the Yippies), the spin-off ۰ 


: Zeitgeist International Party (popularly known as the 'Zippies), the 


Students for a Democratic Society (SDS), and the May Day Committee. 
Xt appears from:the ‘record ‘that Forcade was:an ‘active member and 
leader within the Yippie movement until May 26, 1972 when he was 
expelled by a committee of the membership. Until that time, the 
records state that he had advocated the use of violence at the 
Democratic National Convention in Miami in 1972, «and that he had 
stated on more than one occasion that the United States Capitol 
Building is "wide open for another bombing" similar to the 
celebrated restroom bombing ‘that had earlier occurred. ہت‎ 
time of his expulsion from the Yippies, Rt vas "d "by an 
informant that he acted like "a wild man" and allegedly "carved up" 
a vall with scissors during the May 26 meeting. On May 30, 1972; 
Forcade and his followers attenpked to physically penetrate the - 


Yippic office in Miami, but were repulse by a "wedge" formed by 
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The FEX reports also list several 


other instances during this summer period 


Abba Hoffman and his followers. 


arising out of the 


Yippie/Zippie Split which can only be characterized as pranks. — -i 
1 


Three other criminal violations vere allegedly committed 


۳ 
by Forcado during the remainder of 1972. On August 23, 1972, Porc: n 


arrested after a van which he was diving Vas stopped by polic:‏ مہ 


‘ahere were approximately l4 other persons, in the van at the tine, | 
i 


and the police found a £ive-gallon can of.gasoline along with: 


wax- 


and-wick devices which allegedly vere incendiary devices for , 
the gasoline can. On February 8, 1973, Forcade was indicted for 2 4 
violations. ‘of the National Firearms Act, 26 U.S. C. SS 280406) .587Y ) 
arising out of ‘the August 23, 1972 arrest. 


charges were dismissed «by Judge Fay of the United States District 


On March 29, 1973, the | 


Court for the Southern District of 50795 after a two day trial ۲ ` : 7 
H ti 

for insufficient evidence. Second, on October 25, 1972, charges ۱ E 

bxought against Forcade for allegedly burglarizing a ten-foot i i E 


high portrait of President Johnson vere dismissed for failure of 


the complaining witness, the Democratic National Committee, to 


x 


respond to a subpoena: Third, on October 124 1972, Forcade was 


arrested in New York City for criminal trespass’ and harassment 


x 


under the alias of Dennis Stuckey. The record does not .sShow- the 


quet € le ہے سم‎ 


‘disposition of those charges. It should be noted that the final. 


decision of the Secret Service to-deny Forcade's, application a 
preceded most of the reports concerning the National Pirearms Act 


Charge, as vell as the criminal trespass cherge. $ d 


The most serious allegation, which was unintentionally - ۱ 


2 


disclosed by defendants when ‘the files were produced pursuant to 
-the Court's January, 1975 order, is -contained in one of the FBX 


profiles of Forcade.: That profile, dated January 24, 1972, under eo ae 


the heading "Education and Training," states: 7 ` 
This category is not known at this ‘time. It is notcd 
that the subject has allegedly stated that hé intends وو‎ 
to place a gun vithin a camera and gain access to the 
White House vith the intentions of shooting the President. 


Finally, throughout Forcade's file the following v varning 


appears -several tiros: 


te 


version of the events alleged. 


۳ ote MSto tk 


* 


ALL INDIVIDUALS INVOLVED 7 LEFT EXTREMIST 
ACTIVITY SHOULD BE CONSIDERED DANGEROUS BECAUSE 
OP THEXR KNOWN ADVOCACY AUD USE OF EXPLOSIVES, 
‘REPORTED ACQUISITION OF FIREARMS AND INCENDIARY 
"DEVICES AND KNOWN PROPENSITY FOR VXOLENCE. 

'e 


Nowhere in the file is there evidence that Forcađe vas 


requested to respond to any of the charges, or to explain his ^ 


events which the Secret Service considered sufficiently serious 


to warrant denial of plaintiff's application. 


C. Wong Memorandum 


! x F 
Also included in the file relating to Forcade isa 


memorandum from Special :Agent in Charge Wong (Technical Security 
1 > 


Division) to "AD Kelley] (Protective Intelligence), entitled . 


"Criteria for Denial of;Entry -— White House." The memorandum 


States that "pre-entry investigations", are to be made 


whether the admission is clearly consistent with the interests of 
2 ۰ 


national secürity." Xt also outlines "some of the'criteria" for 


awk 


„, barring entry to the White House: . 


Criminal, infamous, dishonest, immoral, notoriously 
disgraceful conduct, habitual use of intoxicants to 
excess, drug addiction, sexual pexversion, mental 
instability, pxopensity for violence as shown by 
previous conduct, commission of any act of sabotage, 
espionage, treason, .sedition, or attempts; preparation 
or conspixing with, or aiding and abetting, anothér-to 
commit or attempt to commit any act of sabotage, 
-eSpionage, treason or sedition. - E 


7 


"Establishing or continuing a sympathetic association 
With a saboteur, spy, traitor, seditionist, anarchist, 


or xevolutionist. 


* 


Aávocacy of use Of force or violence to overthrow the 
Government of the United States, or of the alteration 


of the form of government of the U.S. by unconstitutional 


means. 


Intentional, unauthorized -disélosure to «any person of 


security information, .or of ‘other information disclosure 


of which is prohibited by law, ox willful violation  " 
or. disregard of security regulations. 


There is nothing in the files, or in the record in this 


case, which discloses «that these criteria were. ever made: public, 


* 


Of their press pass applications. 


‘made available to other members of the Secret Service, ‘or made 


available to either of plaintiffs priox to or subsequent to denial 


E 


V. FIRST AMENDMENT CLAIM 


— 


Defendants, citing Zemel v. Rusk, 381 U.S. 1 (1965), 


emu TIAS. Be 
» * 


Nor is there any explanation of the 


"to determine 


— ———— 
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۰ 
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» 


argue that ne First Amendment right is involved here. In Zemel, 
United States citizen whose passport application for travel to 
Cuba had been denied, argued that the denial xbridged his First 


Amendment.right to.gather information. The Court xejected the 


0 N * 
` 


ve 
argument, stating: : : : 


We must agree that the Secretary's refusal to vali- 
date ‘passports for Cuba renders less than wholly 
PES free the flow of information concerning that 
country. While we further agree that this is a 
factor to be considered in determining vhether 
appellant has been denied due process of law, 
we cannot accept the contention of appellant that 
Xt is -a First Amendment right which is involved. 
For to the extent that the Secretary's refusal 3 
to validate passports for Cuba acts as an inhibition 
(and it would be unrealistic to assume that it does 
not), it is an inhibition of action. There are few 
. Xxestrictions on action which could not be clothed by: 
ingenious argument in the garb of decreased data 
flow. 


7 ۰ - 


381 U.S. at 16-17. Defendants would apply this language to the 


“instant case and argue that because their actions have inhibited | 


- their speech, no First Amendment right is involved. ` 


-but xestriction of nevsgathering necessarily restricts the freedom 


the press to print the news. After Branzburg and Pell, it cannot‏ گم 


« 


the plaintiffs'. action (in entering the White House) rather than 


a 


To apply Zemel to the instant case in the manner con- 


' templated by defendants would require an unfounded and overbroad 


interpretation of Zemel as vellas a repudiation of subsequent case 


law. Zemel did not address or consider the problem of restrictions 


on the newsgathering ability of a:member of the press. While it is 


true that a nevsman has no constitutional right of access “beyond 


that afforded the general public," Pell v. Procunier, 417 U.S. 817, 


834 (1974), it has ‘been. recognized that "newsgathering is not 


۰ 


without its First Amendment protections." Branzburg v. Hayes, 408 U.S 


665, 707(1972). Newsgathering itself is "action" rather than "speech," 


3/ 


se 0 


3/ In Kleindienst v. Handel, 408 U.S. 753 (1972), the Court held 


that the First Amendment was applicable to the government's 
decision to bar a nonresident alicn academic from entering 
the country "to participate vith [American citizens) in 
colloquia, debates, and discussion in the United Statcs. 


408 U.S. at 764. The Court distinguished Zemel by ود‎ that | 


where the attempted restriction, although facially applicable 


to the "action" of the nonresident alien (who was without 
first amendment protection), An eífcct infringed upon the 
"right to receive information" of the American citizens, the 


.First Anendment applies to the government decision. 408 U.S. 


at 764-65. ۰ 
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legitimately be argued that nevsgathexing is unprotected by the 
ist An t 2x : 2 a 
First Amendment, and other courts have so held. See Borreca v. 


Fasi, 369 P. Supp. 906, 908-09 (D. Haw. 1974); Lewis. v. Barley, 


368 F. Supp. 768, 777 (M.D. Ala. 1973) (three judge oun 

Xt next must be determined whether defendants" actions 
violated plaintiffs' First Amendment rights. Before analyzing 
the applicable case law, it is important to note precisely what is 
at issue. Plaintiffs'do not contend that reasonable restrictions 
cannot be placed on press access to the White House. Because the 
only articulated governmental interest at issue here is the safety 
of the President, there is no argument that restrictions based 
upon that interest cannot be imposed. Plaintiffs do — and 
this is the heart of theix case, that restrictions based upon the 
need for presidential safety must be inposed in a nondisciininatory 


manner and pursuant to specific, narrowly defined guidelines. With 


that in mind, the cases dealing with ,plaintiffs' contention. will 


^ Li 
P 


-now be és z : 2 . : ` 
Xn Consumers: Union of U:S., Inc. v. Periodical 
Coxxespondents' Association, 365 F. Supp. 18 (D: D.C. 1973), xev'à 

¿On other grounds, 515 F.2d 1341 (D.C. Cir. 1975), certe denied, 

U.S. ___, 96 S.Ct. 780 (1976), Judge Gesell ‘considered 


` the constitutionality of the denial of a press pass application 

‘made by Consumers Union ‘for access to the Senate and ‘House Periodical 
Press Galleries. The major portion of Consumers Union’s revenue is 
derived from its publication "Consumer Reports" and it was for, this 
periodical that Consumers Union: ‘sought access to the- ‘Galleries for 
its reporters. “The stated reason for -the denial was ‘Consumers 
Union's failure to meet the requirements of Rule 2 of the Rules 
Governing Periodical Press Galleries, which states that access must 
«bc denied to a publication which is not "owned and operated 
independently of any industry, pusineds, association, or institution." 
365 F. Supp. at 22. After determining that the case presented à 
justiciable controversy (a determination that the Court of Appeals 
later reversed), Judge Gesell upheld plaintiff's claim that the 
denial violated its First Amendment rigat to freedom of the press 


and its Fifth Amendment right .to.due process and equal protection 


E 


20 


365 F. Supp. at'26-27. i : . : : E 


` 334 F. Supp. 8 (S.D. Iowa 1871), the police depaxtment in Davenport, a 
* Li 


cation, or to inform plaintiff how it could qualify for a pass. 


A “ لد‎ 4 


of the lav. Recognizing that "reporters do not have an unrestricted 
right to go where they please in search of news," Judge Gesell 
nonetheless stated: 


3 [T]he ‘elimination of some reporters from an area 
e Which has been voluntarily opened to other xeporters 
for the purpose of news gathering presents a wholly 
different situation. Access to news, if unxeasonably 
> or arbitrarily denied by congressional action or — 
publishers meeting under congressional auspices, 
constitutes a direct limitation upon the content of 
the. news. 


365 F. Supp. at 25-26. The court concluded: xs : i 


Exclusion of :a publication from the galleries 
can only be sanctioned under carefully drawn - 
definite rules developed by Congress and Specifically  - 
` xequired to protect its absolute right of Speech ° 
- and debate or other compelling legislative interest... 
` [cites omitted) Such rules must, among other things, 
۰ be so fashioned that due: process is provided prior . 
to exclusion, with opportunity for adequate | 
. impartial review wherever à publication is 
i excluded. [cite omitted] 1 E 
4 ur 2 
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Xn Quad-City Community News Service, Inc. v. Jebens, ۰ 
— M e 


Xowa, had denied press passes and access to police records, 


otherwise available to the pxess, to the reporters for "Challenge," 


an underground newspaper. At trial, the reasons given in support 
of the denial were that the newspaper was not.a "legitimate" ox ۱ 
"established" newspaper, and further, that certain of the paper's 


reporters had been convicted of felonies. 334 F. Supp. at 12. , 


"here was no written policy defining "legitimate" -or "established" 


"press, «nor were. there any written or, published standards or 


E 


; guidelines for issuance of press passes. Xd. Moreover, the xecord 


‘showed that prior to the litigation, the defendants had. refused 


to give plaintiff any reason for derial of the press ‘pass appli- 


334 F. Supp. at 16. The court found the discriminatory treatment ۳ 


violative of the First and Fourteent® Amendments ‘because no 
The Court of Appeals, although not reaching the merits, intimated 
its disagreement with the applicition of these principles to the 
facts of the case. Specifically, it noted that the rule 
challenged did not disadvantage ptaintiff relative to the public 
or press gonezally and that the distinctions established by the . 
rule vere applied cqeally. See 115 F.2d at 1346-42. It dia x . 
not comment upon the problem of xagueness, which ‘seemed to ba ۱ 

the principal rationale for Judge Gosell's opinion, as the 21 
language guot: above indicates, and which is at the heart of 

the instant case. 


X 


۰ 
* 7 LA 


. in Hay 1969 were „refused, permits, because „they exceeded. the ‘size ^ 


compelling state interest vas shova. Further, 


and more importantly 
for the purposes of the instant case, the court. found the vagueness 


ox nonexistence of any written standards Boro موہ‎ 
+56۶ of press passes violated the plaintiff's First Amendmen 


xiglit to freedom of the press and its Fourteenth Amendment right 


to pxoccdu ral dud process. ‘The court pointed out that ;Plainti£f, 


as lere, .did e contend that the press has, an unrestricted right 
of access to an records or public ون‎ but instead argued that 


the decision to restrict could not be ‘made in a discriminatory 


manner. In language directly applicable to the aastane case, * 


* 


the court stated: . "D ST URS, em A 


It must be apparent that where public officials in - 
making decisions such as here involved, use [or] 
employ criteria or reasons thatare either vague ۱ 
ox completely unknown, the party affected has no 

way of knowing how to achieve compliance with the 
criteria nor even of challenging them as being 
improper. Xn such Situations, the public officials 
literally have unimpeded discretion to regulate the 
activity in question in whatever manner they desire. 


Regulation in the area of free expression can only : 

be tolerated when a public official's discretion is ^ 
: .quided by narrow and specific..standards which advance 
a compelling state interest. ‘(cites omitted]. 


_ 334 F. Supp. at 17. ° 3 i LE 


^ 4 


The Quaker Action litigation, involving ‘four cases before 


^. the court of appeals for this circuit, ,áffords further Substantial 


guidance 'to resolution of the issues in the instant case, not only 


because it treats with First Amendment expression, but also because 


At analyzes and. ‘balances. the~governmental ;intorest, in. the physical 


. "safety ‘Of ‘the President. "The Quaker Action litigation, originally 


‘commenced in 1969, involveá the constitutionality of certain 


72 


policies, -and latex regulations S, -instituted:and ‘enforced by’ the 


«Department of the “interior ‘concerning «the-.issuance of permits for, 


and the size of, demonstrations near the: White House. The policics/ 


xegulations requircd. that .a permit be obtained for gatherings. at 


Lafayette Park ‘and ion the White «House .sidewalk, and also barred zany 


demonstrations that would excced 110 persons on the sidewalk or . 


500 persons in the Park. Several groups wishing to demonstrate 


. 
۰ 


Limitations. Judge Bryant issued a preliminary injunction, ‘wh ch 


vas immediately appealed. 


` 


E 


5 


5/ : ` ۱ s 
Xn Quaker Action I, the court of appeals affirmed the 


preliminary ‘injunction, «but modified it to require prior notice ‘of 


‘a demonstration so that the Interior Department could scek a 
court oxder"enjoining a particular demonstration. The nodification 
was necessitated "[B]ecause of the peculiar sensitivity of one Y 
issue involved ~= ‘the safety o£ the. President," vhich of course is 
central to the case before this Court as well. 422 F.2d at 1113. 


Addxessing the "paramount interest"’of the state in the safety of 


z * 


the President; the court made the folloving comments. 


3 
[T]he Government has injected an additional, and 
most important, element into the case by arguing. 
that large demonstrations threaten. the safety of 
. the President. This, of course, is a paramount 

à interest, underscored in inportance by the tragic 

۱ assassinations in recent years. But we cannot agree 
with the Government's argument that mere mention 
of the President's safety must be allowed to txunp 
any First Amendment issue. While courts must listen 
with utmost respect to the conclusions of those 
entrusted with rosponsibility for safeguarding the 
President we must also assure ourselves that those. 
Conclusions rest upon solid facts and a realistic. EE 
appraisal of the danger rather than vague fears . a 
extrapolated beyond any foreseeable threat. 


The Government ‘suggests that the ‘importance and. . 

-delicacy -of any decision affecting the President's 

‘safety xequires this court to limit its xeview to a 
determination whether the decision was "wholly 

xational." We do not agree. ... . [A] bsent'a 

compelling showing -- which has. not .been begun here ~- pt 
that courts cannot evaluate thexquestions of fact 

«involved in estimating danger tothe President, thé 


final judgment must xrest=vith the courts. 
421 F.2d at 1117-18. 
2 
In Quaker Action II, “thetcourt .ofvappeals“reversed 
¿Judye-Hart!s*grant of ;summary judgmert to the^government in-order 


that an evidentiary hearing be^heldsto 'moxe- fully develop the . 


. 


issues. The court was particülarlysconcernéd «with allegations of 


» 


‘discriminatory administration:of the:pexmit. system, ‘found by 


Judge Bryant to -be supported by the. evidence when he issued the 


^ 


preliminary injunction, but mot addressed: by Judge Hart in his 
judgment for the«governmsent. According-to “the-court of appeals; 


"[t)he “authority vto ‘prohibit picketing. does not establish as a 
ی‎ Tur EA 


5/ A Quaker Action Group v. Hickel, 421-F.2d 1111 (D.C. Càir..3969). 
G/ 2 9uaker Action Group v. Hickél, 429 ۰۳۰6 185 (D.C. Cir. 1970). 


aea‏ تسس 
* 


~ 


_untested assertions of the government that the 100/500 limitations 


5 


coxollary the authority to.Gstablish unreasonable rules for detormin- 
ing which packeting vili be permitted and which denied." “429 0 


at 7 ۰ Further, the court was. concerned Vith the factually 


e 
were reasonable, ‘especially in light of the fact that they were 


‘established, "not in'a regulation or evon public notice, but in 


an intecnal memorandum to subordinate officials administering the 


“permit system." “Id. : ۰ 
7/ s no. 
In Quakex Action XIX, the court again xevorsed a grant 
óf summary judgment to defendants. Although Judge Hart initially ^ 
had been disposed to conduct an evidentiary hearing as dixected by 


the remand in Quaker Action IZ, .the, government argued that because 


the Secretary of the Interiox ۵ in “the interim issued regulations —- 


superseding the simple policy directive included in the intra-. m 


agency memorandum ~~ the court's review was now limited to a 


determination of the existence of substantial evidence to support 


E 


the xegulations. Judge Hart agreed, and granted summary judgment 
for the governrent. The court of appeals reversed. - In doing so, 
it reiterated that "incidental restriction on alleged First 
Amendment freedoms," resulting fron attempted furtherance of a 


governmental interest, can be "no greater than is essential to 


` furtherance of that.governmentál interest." .460.F.24“at 860. .. 


ness." Xd. 


a 


-the Court further stated: * 
'Of course the health and safety of the President 

_are of concern to the citizenry. ‘But this only 
“poses, .it doesnot answer, the question as to whether 
“the officials ünvolved*have transformed this concern 
into an excessive preoccupation with security “that 

x is achieved at the unnecessary expense o£ Pirst 

.^ Amendment freedoms. E 


ia. Accordingly, the 'case was remanded forsa trial on the merits 
regarding, among othex things, “" LE) hesissues concerning the: scope . 


of the regulations and the need for their extent and xcstrictive- 


:8/ 

Vindlly, dn Quaker ActionzlV, «the: court ‘of appeals 
resolved the case on its merits. Essentially, it upheld the Judgment 
of the district court, although modifying -it in cortaàn respects. 
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71۸ A Quaker hstion Grono V. Horton, 460 r.2à £55 (D.C. Cir. 1971). 
$/ A Guaker Action Cronp v. Hocton, 516 p.20 717 (D.C. Cix. 2975). 


2 ` 


-saven ne 


Xn doing^so, the court set out Che «standards by which cases sini 


to the case before this ‘Court must be judged. 


E * 


po 


ex 


First, the court 


must find that the government "balance[d] the First Amendment 


rights against the other legitimate intexests to arrive at a 


*reconciliation that is both constitutional and an acceptable 


accommodation of all the factors." Second, 


the scheme constructed 


by the government must not "risk abuse of First Amendment rights 


‘a ` 


through a broad censorship pover or other improper application of 


theoretically acceptable restraints." 516 F.2d at 725. 


The 


restriction on expression must further an important ox substantial 


governmental interest, rthe governmental interest‘must .be unrelated 


to 7 free expression, and the incidental xestrictic 


on alleged First Amendine nt Fights must be no greater than is 


essential to the fürtherance of thàt interest. 


^ 


p « 


Particularly applicable to the instant case is the 


challenge by plaintiffs in Quaker Action IV to a. regulation 


that the proposed. gathering will pxesent.a clear and‏ پ00 


present danger 


soverbroad: 


The court of appeals found this regulation not to be vague.or 


> x rj 


7 


"Given the uniqueness and importance of the security 
interest of protection of the White House “as 
justifying a greater limitation than would be 
applicable generally to use of public streets and 
parks, we conclude that the Constitution is not 
¿offended by ,the..standard in ithe regulation, limited 
‘as it is (1) to the presence "of a clear and present 
danger, that is (2) confined to the need to protect 
public safety and public health (including in 
‘public safety the avoidance of disorder). 


“516 F.24.at 725-26. 


authorizing rejection of demonstration permita EE "[X)t reasonably 


to the public safety, good order, ox health . : ;" 


e o‏ ٭ 


` “fhe ‘regulations 
i -as amorphous as 
Ang they do not 
in terms of the 
The regulations 


„before us do.not extend to categories 


welfare, decency and convenience. 
define the granting of the permit ^ 
subjective judgment of the officials. 
before us are defined in terms of 


Substantive criteria and the courts are open in the 
¿event 'OF.malddginistration to hear the concrete 
¿ovidence din ‘support of such a CORPSES 


516 F.2d at 729. 


example of the 
Quid-City Cor. 


to foreclosiz. 


The case presently before the Court is a prime 


inpro 


mity Ne 


To besre, Khe interest ass ed here -by tho 


y 


por governmental «action that Consumers Union, 


3, and the Quaker Action litigation, attempt 


E 


^N 


` 


a 


. not made known to the plaintiffs ox to any other person who might 


s-a det و‎ RAS v ے‎ mU Soy 
٠ ` 
» 


* 


government -- protection cf the physical safety of the President ہے‎ 

is a'compoelling, if not "paramount" Td Furthexance of that 
“interest, however, vhen it conflicts with valid First Alenddjent 

rights, must be achieved through standards narrowly and specifically 

drawn to ensure hat the subjective judgment of the officials does ` £ 
not result in unnecessary xestriction, or abusive censorship, based 

upon an applicant's political tenets xather than the danger he 


poses to the Prosidont's physical safety. The only set of standards 


0 


which ave been made public axe those contained in a memorandum 

from a special agent in charge to another Secret Sexvice.official. 
See page 10 supra. Those standards are extremely broad and vague, 
and it is questionable whether ‘they would withstand constitutional 
serutiny. Even if they could, however, there is no indication | a 
that they have been approved by the head o£ the egency, that they 

are uniformly followed, ox that they are even known: .to other members 


of the agency. Moreover, it is clear that those standards were 


wish to obtain a. White House press pass. In the absence..of such a 


4 


«showing, the only "standard" advanced by the dcfendants which this 

Court could adjudge is "reasons of security." Accepting the fact 

that protection of the: President permits "a. ‘greater Limitation than 2 
"would be ‘applicable generally" to First amendment. expression, .' 

Quakex Action IV, supra at, 729, the "reasons of security” standard 
advanced by defendants ‘could not;be broader, more. vaguely worded, 


worepregnantewith ‘the possibility :of ¡agency ‘abuse. ‘As “in Quad-City 


x 


Community News, Supra, it affords agency officials practically 
"uniiepedcd discretion to.regulate the activity in 209 in 

207 6 
whateverzmanner ‘they. desire." .334 `F.. Supp. at 17. 


‘Defendants would have the ‘court uphold ‘their action. in 


ES ` 


denying plaintiffs" applications based upon the recoxd.as it has 
“been disclosed tovplaintiff£s. See note.l, supra. .Xf'this.vorce 


tthe appropriate task at this ‘point, there would be ample justification 
% : 


97 "rho Nation undoubtedly has a valid, .even an overuhelning, 3 
“interest in protecting the safety of its Chicf Executive . . ." 
WALLS v. United States, 394 U. $.. 705; 707 (1969). : 


X0/ This is not ما‎ say that the defendants have in fact abused 26 
their self-avard discrobicn in the instant case. “hero are 
no facts in the record which would intimate that tho reasons 
urcarlying the QeniaiL Gt plaintiffs” apolicabioas vere other 
than anger to the physical security of the President. 


= 45 


` 


» : Lor xoversing th decision vith regard to p تحت‎ 


particularly in light of ne two relatively minor incidents relied 
upon by defendants, one.o£ which is unsupported by any direct 
evidence of its nature ‘or occurrence. Although there is more 
substantial evidence which might form a sufficient basis for the 


denial of plaintiff Forcade's application, much-of the ‘evidence - 


is hearsay, none of it has heen subjected to-even the most rudimentary 


.cross~exanination, and in the absence of any standards, it is 


impossible for this Court to make a xeasoned decision about the 
danger to. presidential security posed by the actions of plaintiff 


'Foxcade. 


s ٠ 


Under Quaker Action I, supra, this Court’ must undertake 


4 


sa de novo review in determining the ‘propriety of the agency action. 


fo do so at this time, however, would be inappropriate. In order 


‘to undertake a proper de novo review, fully recognizing ‘that “courts 


must listen with utmost respect to the «conclusions of those 


entrusted with responsibility for safeguarding the President," 


Quaker Action I, supra at 1117, it is necessary “first that the 


a 
+ 


‘Secret Service ~- which, inthe "first instancespossesses ‘the requisite 


expertise in presidential.security ~- artic ate in as precise 


i terns as possible the standards for issuance and, denial of White 


E 


¿Hoúse ‘press passes. .See:Women Strike “for Peace v. Morton, 420 


F.2d 597, 603 (D.C. Cir. 1969). ‘Second, it is incumbent that a 


"written. decision by the defendants issue which applies the 
istandards ,to:the facts ofseach :¡práintig£!s case, denotes the. 


particular events ox considerations supporting its Geci sions, and 


. fully states the xeasons why those events or cünsidatabions necessi- 


me 


tate denial of the application. ‘Oily pon completion of this pxocéss 


awould :the court be sufficiently informed to: render -its de novo 
ا2‎ E 
determination. -. 


31/7 ‘Remanding to the agency “for further pxococding: vould, of did 
TT  axesuült in substancial delay to "both plainti£fts. Xt may be tha 
بات‎ upon review of cither or both: applications, ücfohüeants may 
reverse their carlicr ا‎ Horeover, a time limit can be 
placed upon the agency, for example, 120 Guys. In the absence 
è - ‘of any quick reversal, however, the interest in the physical 
safety Of tho President mandates that the Court proceed with 
eum the utmost caution. “As the Court.of Appeals noLled in Quaker 
Action T: 


Xn a suit involving private parties, we ۱311: well find 
that such a failuze of proot entitled the appellants 
a [Gove mont]. lo the :conseguencos. Put tho safaty ‘of 
the President cannot bo oenMangeore! 7 Locause the 
Covecnient has WiglLy failed .to-supnort iks arguments. 
An Y EX ni Pres ‘ 


"o suim odo ao cam. 
A سے‎ 


^. ma 
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The main thrust of diforndants' argument is that SUMA y 


et 


¿decisions ¡regarding -press pass applica 


ions are not only proper 


but necessary because "[t]he matter is not subject to a formélistic . 


determination and must be made oh the basis o£ the special expextise 


gained by the Secret Service since 1902." Def. lica. at 23. this, 


of Course, overlooks tho fact that the defendants have, at least * 

internally, attempted to get general standards for ingress and , 
sy egress to the White House. See Wong Memorandum, p: 10 supra. 

Moreovor, such a statement is made in the absence of any proffered 1 


‘standards at all. There .has-bsen no attempt to publicly establish 
0 H ۳ 
standards of any degree of specificity-vith a concomitant explanation 
7 i : 
T ‘of the. defendants! inability to furthér marrow ox specify then. 


. DE 
1 a E 
: 


E Without even an attempt, it is.difficult.to.accept the broad f F 
. 3 Do 7 f ۱ . 
assertion of defendants in good faith. . 7 ۱ 
3 1 


E 1 
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; VI. *PIRTHSAMENDMENT ZU" 
E ‘It ‘only ‘remains ‘to determine «the nature of the proceeding 
. “before the agency. In’ doing so, the two different theories of d 
" splaintiffs' complaint .becomesoneuhat»mexged.” ‘So. this’ point, ¡the 
l «discussion has centerod.upon:£liesstrictüres.of the First ‘Amendment 


G ‘and their applicability ito the instant ‘case. “The conclusion has 


. ۱ :been that defendants have, not, proceeded within these strictures, d . 


a 


but that 'befoze«any^rélief is;grantód:plaintiffs individually, .the 


agency must undertake. certain actions to define the applicable i ۱ 


ES 


Stendaxés, to apply those «standards to. tho plaintiffs" cases, and 


* ito: xender written. .decisions. in ,caGh:case. Articulation and pubiicatio: ? 


Of sapplicable ‘standards are. required by-the?First. Amendment to insure 


Ww * 


* - 
۰ 


22/ Although it is unnecessary to xezch defendants argument that A 
: “summary control over. access totheWhite. House is permitted 
E and authorized .by statute, reselution “ofthe argurent -veula 
be: adverse Lo’ defendants! postition. There is nothing in either 
-3 U.S.C. $ 202 ox 18 U.S.C. $ 3056, relied upon by defendants, 
8 that even implies that the authority of the Secret Service. 
dt. is unchecked by any procedural.requireuents, or that Congress 
۱ intended that the Secret Sorvicercerry-out its authorized duty 
‘without regard to First or BitthAmendmoent rights. In the 
tabsence Of explicit. statutory aethorization to. preempt . 
* 2 UtrediLion:l copskitational guasautces, defendanks! statutory 
ürcunment must falt. See Grene v. Keklroy, 360 U.S. 474, 496, 28 


۰ 
that a governinent official does not have unbridled discretion in 


passing upon plaintiffs! applications; the application of the 

standard to the facts of this case, in a written decision, is necessa. 
under the First Amendment to Gnable this Court adequately to discharg: 
its duty of reviewing the agency decision de novo. Whether plaintiffs 
have a right to confront and cross-examine witnesses, to be - 

informed of the evidence against them, and to rebut that evidence, ۱ 
is a.question not answerable under the First Micenément. Xf plaintiff: 
possess such rights, it is the Due Process Clause of the Fifth 
hmendment which affords them. l "e 


Defendants' ¡first contention is that the Due Process 


سے اح -——À‏ 


Clause does not.apply to the instant case because plaintiffs have 

not been deprived totally of any opportunity fox employment, but have 
only been barred from exercising theix chosen profession in one 

arena, the White House. Plaintiffs respond that a partial but 
substantial impairment of their ability to carry out their employ- 
ment constitutes a deprivation of due:process xequiring application 
of the Due Process Clause. ‘The requirements of the procedural Gue 
process apply "to the deprivation of interests encompassed by the 
Fourteenth Amendment's:protection.;of liberty and property." Boaxd 

‘of Regents v. Roth, 408.U.S. 465, 569 (1972). ‘Ang it is clear that - 
"the right to follov a chosen profession free from unreasonablé 
governmental interference-comes within the !liBerty'" concept of 

the ‘Due "Process Clause. «Greene v. McElroy, 360 U.S. 474, 492 (1959); 
Shaw v. Hospital Authority of Cobb Conty, 507 F.2d ۰625, 628 (Sth Cir. 
1975); Gilmour v. New York State Racing & Wagering Bd., 405 F. Supp. 
458, 459-60 (S.D.N-X. 1975). It is Ameaterial whether the | E 
governmental, interference amounts: to 2 total preclusion ou a chosen E 
profession or only à paxtial intexfoxence with tho free exercise of 

that roassions Soc “Shaw, supra (denial of podiatrist application 

for staff membarship at one of ‘several hospitals) ; Gilmour, supra 

(denial of application to participate in harness races in New Yòrk). 

Mere, plaintiffs have introduced uncontradicted affidavits that tho 

denial of their press pass applicatiors has buen an "increasing 


dispadinoent" to their professional wost, by "arortly restricting" 29 


: : : l "Gig Seni T us b6 
news sources in Washington, D.C. see] مس‎ afíiénvita. pic 
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"n 


* 


E 


t 


۰ 


iAmendnent's guarantee: of sfreedomvof. thespress. Vo. 


> میرک‎ Ff ve. YA UA pea 33; 7 
Plaintiffs are entitled to,procodural dus process. Ste Greene, 


Shaw, supra; Gilmour, supra. 

The next question is what process is duc. "[C]on- 
‘sideration of what procedures duo process may require ‘under any 
given set of circumstances ust begin with a determination of the 
precise nature of the government function involved as well as of ‘the 
private interest that has ‘been affected by ‘government action." 
Cafeteria Workers v. licElroy; 367 U.S. 886, 895 (1961); Arnett v. 
Kennedy, 416 U.S. 134, 168 (1974) (Powell, J., concurring). “Phe 
government function involved here, protection of the physical 
security of the President, is 2 "paramount" importance. See 
Quaker Action I, supra. The government has a further interest in 
maintaining the confidentiality of its sources who provide it 
with information necessary to determine the danger that a pàxticular 
individual might pose to the physical safety of the President. 
On the other hand, the particular plaintiffs now before the ات‎ 
“and perhaps pote importantly, ‘the public at large, have an interest 
‘in nondiscriminatory access to White ‘Mouse: press .conferences ‘and 


A 


other privileges ¿fforded the ‘holder of a press pass: This interest 


> 


"às, of course, quitecsubstantial, finding its roots in the,rirst 


The conflict between these interests would. arise only 


Xf thexgovernment..im sits decision to deny an application chose B 


1to.rely.,in»vhole jor in part- iupon :infoxmation*determined:toybe non= 
disclosablé because coming from a confidential informant. Although 


‘the-informant's ,privilegesmay pxeclude;production of certain 


sevidunce 20x--documents *to-~z ni te House ;press..pass«applicant, «the 


"question ‘xendins..whéther ¿the "agency, in -thetcontext of ^tnis.case, 
may base its denial of a-press,pass application on evidence, the 
nature ‘or :source:of which ais not disclosed ito the applicant. 

: she this point, tb.is.ineumbant to -remember~that the 
pxivate interest involved in this action is not merely that of an 
individual :secking to: gather information. xf that were ‘the only 
interezt, te might every well be that, considering the necessity “Lor 
Ongoing protection of the President, the agency would not need to 


disclose the source of kts evidenecoaagalnst the applicant. It is 


` 


not merely the interest of one individual in -seeking .to eather 
y i E $ x 


Supra; 
II 


a2 


e 
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information which is at Seal hovevoz, for denial of Whito licu 
access to differing vieupoints of the press deprives the public 


i, 
ze 


of the uninhibited, vobust débate-which is at the heart of tne g 
13/ . ; 
First Amendment. — $ ۲ 


, 
» 


The substantial ‘and fundamental importance o£ the à ij 5 


private interest involved here only serves to underscore the need 


fox application.of the “relatively inmutable" principle of our 


jurisprudence recognized in Greene v. EcElroy, supra: 


2 [W)hexe governmental action seriously injures an 5 
individual, and the reasonableness of the action 
depends on fact findings, the evidence used to 
prove the Government's case must be disclosed 
"to ‘the individual so that he ‘has.an.opportunity 
‘to show that it is untrue. ; 


z ! D 
360 U.S. at 496-97. The Court of Appeals has applied this principle 


X | : 4 
in a case similar to the one at bar. In States Marine Lines, Inc. 
1 ——————M ines, ٹن‎ 


"v, Federal Maritime Comm'n, 376 ۰۳۰204 .230 (D.C. Cir. 21967), the. E ۱ d 


court had to determine the proceduxal fairness of the Sel£f-policing ub» 


- System of the shipping industry. After determining that the H 


industry was sufficiently infused with monopolistic ‘tendencies; A 
‘governmental rxegulation,and the -públic interest “to require appli- i 


cation of procedural due process, the court analyzed the various 


A 


deficiencies in the:self+policing system. -Of ‘prime, concern to -the 
‘court xwas the prohibition of ‘disclosure .to the shipping firm accused 


of improper practices of the name of the complainant or of any. 
information .considexed:by ‘the-factfinder which would tendsto : 
*disclosezthe.Xdenttty'of"thescogplainant. ‘The court*found that 


the system didnot ‘prohibit -a factfinder "from basing its «decision :on 


2 ` 


evidence the .accuscd^has «no. chance. .to confront in original "form." 


376.P.2d at 4240. ¿States Narine*s ‘contention that the self-policing 
system conflicted with the principle of Greena v. McElroy was, EU 


" according to the court, "well founded." Xd. It ordered the casa 


‘remanded to ¿Lia PedexalsMaxitime 'Comuission fox development of s 


4t new 'scYf-policing systemathat "pxovide[s] xeasonable assurance SN 


a 


13/ As Judge Learnca Hand has statcd, the Fitst Amandment 2 


presupposes that -right conclusions. are move 
Likely to be-gatheved out Gf .a multitudo ‘of 
tongues, Lhar through any kind of authoritative 
selection. fo many this is, and always will he, 
- folly; but we have staked upon it cur all. 31 


M 
(2.D.6.*. LOS). 


United Stalag y. "AegoGilaked.Press, 52 F. Supp. 262, 372 


27 


. provided it by the source. j 


+۵۶ tesopportunity مخ‎ vrcbut ‘ox explain," the: dec cision 


. that a-enembio will bo ‘penalized only on the basis of. ‘evidence it 


-has an adeguate opportunity to rebut ox explain -- in other words, 
that the accused will in fact be treated fairly." 376 F.2d at 242. 
"his is not to jay that the Secret Service woula be 
rcguircd to disclose the identity of a confidential informant, either 
‘directly or through disclosuxc. of information tending to reveal the 
informant's iGentity. But if the Secret ‘Service chooses to base its 
decision to deny a press pass application upon evidence which has 
‘been obtained from a confidential source, it must provide the 
applicant with an "adequate opportunity to robut or explain" that 
evidence. Whether ‘this would :recuire disclosure: ‘Of the informant's 
identity can only. be determined within the context of a particular 
case." V. Xf it determines not to reveal the source! S identity, and 
“LE «such action would preclude an "adequate .opportunity to rebut or 1 d 


explain," then the agency cannot base its.decision on the evidence ۱ ا‎ A 


The Court need not"further specify ‘the scope of the 


procedures.’ It is sufficient to ‘hold here that the Secret Service, 
15 . 
within a. reasonable period of time after application fox a pxess 


* 


eer - 


pass, must render a decision based. upon narrov, specifically defined, 
‘and ‘publicized standards. Lf the “decisionuis ‘to be: adverse to 
'the, applicant, he must, prior ‘to the final decision, be informed 
‘of the tevidence-against him, :the istandaxrds 'whicH the. evidence i 
scontravenes, sand the.grournds Lor “the-contemplatéd denial, and 


x 


further, .he.must,be.afforded an opportunity to rebut ox explain -the 


evidence or grounds upon which ‘the..contemplated denial is based 


is still: نمی ها‎ to the applet ben sehe" Secret و‎ iek s x 


issue a written decision specifying the grounds and outlining the 


2 


* 


3247 Yox example, in Foxcadcisscaso, it دش‎ nol ba necessary to 

UU reveal the ری یہ‎ of a coifidential «sources within the camp 
of Forcado's followers, if tha evidence reluted to tho Secret 
Service was of a public nature == such as the glass throwing 
incident at the San Diego convention in 1969 -- und could be 
rebutted without the need for cross-cxamination.of the source. 
On the othex hand, vhere the. source vas the only witness to an 
Aallegod statement or actk.of Forcado!s, ‘the need to cross : 
exandne the ‘source might; regurre disclosure of his identity. 


A5/ Yt is-contemplated that tha standards to be prosulgztod will 32 
dincludo time Lisktations. : ۲ 


A re 


€vidence'for the decision. 


Sr explain” need not bó determined in any grcater 
Whether the rcbuttal need. bé oral or ہل‎ writing will depend upon 
-the ‘facts of each case, depending upon, 


¿importance of the issue of .cxedibility and 


which is the ‘basis 


familiar with the entire range of is 


before the Secret Service, 


the defendants to afford their 


devise rules within which decision to issue press 


«Should be made. 


VIX. 


“From thé foregoing the -Courtvholds: 


failure to devise, publicize, 


The nature of the "opportunity 


for the age 


* 


ncy's decision. 


an opportunity to determine and 


among other things, the 


sves -or evidence which comes 


this Court should initially defer to 


applications 


n 


* 
۰ 


bo rebut 


detail at this tine. 
w, 


'the nature of the offense 


Not being immediately 


“(1) that. de£endants' 


and utilize naxxow and specific standards 


" fox the issuance or denial of press passes infringes on plaintiffs: 


First Amendment right to freedom ofthe’ press; 


failure to inform plaintiffs of the .evidence or grounds of the 


(2) that defendants' 


decision to deny their press pass.applications, or to permit them 


“an adequate opportunity to .xebut -or «explain the evidence or grounds, 


a 


violates their Fifth Amendment right "to: procedural ‘due process; 


(3) that the case be xemanded to the Secret Service to devise and 


‘publicize narrow and. specific 


“denial of press pass application, toaconsider:: plaintiffs" appli- 


cations within the context of 


to. render. ¿a written: 086-97 the: grounds ifor. denial, 


J£ ithat -be~the ecis iion, «after affording plaintiffs 'an- adequate 


‘standards. :£ox the- Assuance.or- 


the newly devised standards, and 


opportunity to xcbut ‘or -explain.any evidence ‘or grounds upon which 


z 
at 


the agency bases its.donial. 


Tn :appropri 


«Simultancously with this:Momorandum. E 
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Special Ltication Section 
Criminal, Division 

Room 320 210 i 
United States Department of Justice 
Washington, D. C. 20530 
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UNITED STATES DISTRICT COURT 
FOR Gite DISTRICT OF COLUMBIA 


THOMAS K. FORCADE, et al., ) > 
Plaintiffs : 
ve “Civil Action Ho. 73-1258 | 
H. STUART KNIGHY, et al., ^ EE 
Defendants ۱ 


ORDER i 


< 


Upon consideration of plaintiffs! motion for 


summary judgment, defendànts' motion to dismiss ox in the 


alternative for surmary judgment, the memoranda and exhibits í / 
submitted in support thereof and in opposition thereto, and in ` Fa 
accordance with the Memorandum of the Court -entered this same 


day, it is this 77 aay of July, 1976, without a hearing 


0 
ا 5 


pursuant to.Local Rule 1-9(£), 
۱ ‘ORDERED that plaintiffs' motion be and the same 


H 


*hereby is granted; and it is further 


ORDERED that defendants' motion be and' the same ` > 


hereby is denicd; and it is further ` . " 


ORDERED that defendants within 180 days of the date 


* 


of this Order, devise and publicize constitutionally narrow nd 


specific standards for the issuance or denial of pxess pass 
* 


applications, reconsider plaintiffs' applications within’ the 


context of the newly devised standards, and render a written 


decision specifying the grounds and outlining the evidence upon 
which they base the denial, if that be the decision, and affording 
plainti£fs an adequate opportunity to rebut or explain any ` 
evidence ox grounds upon vhich they base the denial. 
JA eue 3 
e. ut Q He. 
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P x مت وه مس وتو سس‎ e ere mere اج‎ 
CHXEF JUDEN 
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